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Memorial
in support of the
Application by the World Health Organization
for an
Advisory Opinion by the International Court of Justice
on the Legality of the Use of Nuclear Weapons
Under International Law, including the W.H.O. Constitution”

Question Presented
In view of the health and environmental effects, would the-use of nuclear-weapons by a State in
war or other armed conflict be-a breach of its obligations under international law including the WHO

Constitution?'

Summary ]

This Memorial will answer the question presented in the affirmative. It will argue that, because
of the uniquely deadly nature of nuclear weapons, their use would violate fundamental principies of
Jjus in bello, as embodied in both widely ratified treaties and customary international law, including the
principles of discrimination, proportionality, necessity, humanity, neutrality, environmental security, and
non-use of poison or analogous materials.

Introduction .

- Two clusters of issues dominate inquiry into the question presented to the Court for an Advisory
Opinion: (1) Should the Court respond to such a question bearing so centrally on the security policy of
nuclear weapon States, considering that its source is the World Heaith Organization (WHQO)? In effect,
‘does the WHO possess the legal authority to raise such a question, and is this authority well enough
grounded that the Court should not rely on its discretion and decline to make a response? (2) Should,
the Coun, satisfied that it is appropriate--even mandatory--to respond to the question posed by the
WHO, reach the conclusion that the use of nuclear weapons is inherently viclative of international law,
thereby making any and every use illegal? The alternative view is that in the absence of an explicit
treaty of prohibition, the legality of nuclear weapons depends on the context of their use, and that their
use cannot be categorically declared to be illegal.

These are complex and weighty concemns, but this Memorial will seek to convince the Court that
existing international law requires a full response to the WHO question as posed and that the proper
response is for the Court to advise that any and every use of nuciear weapons, certainly any known
anticipated use of such weapons, would violate international law.,

The arguments to support these two points are set forth in detail below. However, each can be
briefly prefigured, in this Introduction, in their essential attributes at this stage.

By virtue of its Constitution, the World Health Organization is entrusted with the central task of
promoting and protecting the health of humanity, including the avoidance of present and future health

“This Memorial is largely based upon a study conducted by an international group of lawyers lead by Peter
Weiss (Esq.), Prof. Burns H. Weston, Prof. Richard A. Falk and Prof. Saul H. Mendiovitz.

'.C.J. Order, General List No. 93, 13 September 1993, citing request for advisory opinion in Resolution WHA
46.40, adopted by the Forty-Sixth World Health Assembly on 14 May 1993.
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catzscophes. There is no doubt that most contemplated and characteristic uses of nuclear weapons pose
catasophic bealth problems, and on an unprecedented scale. Of course, it is possibie 10 conceive of
uses of nuclear weapons that might not pose such a challenge to health—for example, the detonation of
an as yet uninvented "clean” nuclear device in an extremely limited traditional bantlefield setting. But,
as will be argued, the disposition of niclear weapons to cause mass destuction and long-range life-
desoying radiation is so overwhelming as to make the prospects for medical catastrophe virmually
inevitable and consequently supportive of the necessary link between the WHO mandate to protect
human health and amy use of nuclear weapons. To insist that legal assessment ‘rpust wait unti} after
nuclear weapons have been physically used poses such a high nisk of catastrophe as to be unacceptabie.
And 10 dwell on the possibility that some essentially isolated uses of nuciear weapons are permissible
or that they may be permissible in certain narrowly defined circumstances is to trivialize arguably the
greatest of all threats to buman civilization and planet Earth itself, making the question of use a matter
of multiple, separate governmental interpretations, with the consequent precedents being almost certainly
understood in a variery of self-serving ways. Only ao absolute ban on use provides any reasonable bope
of protecting bumanity against the eventuality of having bealth systems fundamentally—even

iretrievably—disrupted and overwhelmed.

Yet, we realize that it is not enough to claim an absolute prohibition only on the basis of likely
policy consequences. It is necessary to ground this claim in faw as well, and notwithstanding that, at
the outset, there is the difficulty of overcoming the resolve of several States, now stretching over half
8 century, to rely on nuclear weapons for their security. The nuclear weapon States, it is true, cannot
be presumed to have given their consent to such 2 legal prohibition on use. But the issue for the Court
is whether, despite .this practice of "nuclear deterrence™ by a minority of States and despite the absence
of an explicit treaty ban, international law prohibits the use of nuclear weapons, either from the
inception of the nuclear age or as a result of formation during its course.

This Memorial contends that such a rule antedated 1945, but in any event, that a specific rule of
prohivition has emerged with respect to the use of nuclear weapons in the course of the jast fifty vears.
It will be argued that the customary internarional law of war (jus in dello), embodying at its core a
notion of mederateness in relation to the instruments of war, prohibits the use of @y weapon or tactic
that possesses the properties that nuclear weapons, in all their vanery, characteristically possess—namely,
indiscriminateness, failure of proportionality, inhumaniry, environmental insecurity, and toxicity. Such
fearures make any use of nuclear weaponry, certainly any known anticipated use, per se illegal under
international law.

It will be argued also, both in reinforcement and in the aitemative, that the organized international
community has passed definitive legal judgment on nuclear weaponry in three main forms. First, in a
lengthy series of General Assembly resolutions that have confirmed the illegality of any use of puclear
weapons. Second, in the weight of scholarly opinion from all parts of the world which has supported
the existence as well as the emergence of such an absolute normm of pronibition. Third, in the "dictates
of the public conscience™ by way of diverse expressions of some of the most significant elements of
civil sociery.

1t is significant that this evidence of illegality bas been accumulated largely during the Cold War
when the docwine of nuclear deterrence held sway, guiding the policies of both superpowers “@nd based
on an implied threat of use. It is our view that the distinction between possession and use is reievant
to the current starus of ioterpational law, making use inhereatly illegal, while the legal starus of
possession remains 10 be determined. The question presented hers concemns use only.

- —



Severzl linked developments stwengthen the legal argument thar any use of nuciear weapons would
be illegal under international law:

(a) the ending of superpower confrontation, eliminating the suzlegic rationale for murual
deterrence;

(b) the mounting dangers of nuclear proliferation, adding complexiry to efforts to prevent nuclear
war and therefore giving renewed importance to confirming the existence of a clear prohibition
on use as already embodied in international law;

(c) the increasing realization of complexity and fragility arising from the growing interdependence
and interpenerration of international life, making it prudent and beneficial, as in marters of
environmental protection, to develop unconditional rules of prohibition (partly as a reflection
of unicertainty of the effects associated with actual use, partly because of the difficulties of
relying on interpretation in a highly decentralized and diverse community of soversign States);

(d) the accumulating evidence that the negative properties of nuclear weapons.cannot be
sufficiently controlled to escape legal condempation, as reflected in the growing anti-nuciear
consensus among the majority of States, in the "teachings of the most highly qualified
publicists of the various nations” and in the “dictates of the public conscience” as expressed
by the leading elements of civil society; and '

(e) the evident determination of the world community to abolish all weapans of mass destruction.

Jointly and severally, these developments help to establish a solid legal foundation for a finding that
any use of nuclear weapons is and shouid now be prohibited in imtemational law, aithough such a
finding can be clarified and made more authoritative by a treaty or by a decision by this Court that
reaches similar conclusions.

I. THE MEDICAL DIMENSION

No plague, ne epidemic, no environmental bealth bazard in the history of the world has risen to

*he level of risk posed by a puclear holocaust. The puclear question, the question of how to prevent

.= holocaust, is, as Lord Russell said in 1955, "the most important question men have ever had to
decide in the whole history of the human race."¥

The first session of the United Nations General Assembly, held in Lopdon in January 1946, just
four months after the only two nuclear bombs ever used in earnest were dropped on Hiroshima and
Nagasaki, recognized this central fact of the current era by addressing its first substantive resclution t0
the danger of nuclear war.” The World Health Organization, at whose request the question of the

* Quoted in E. P. Thompson, OUT OF APATHY (1960).

' G.a. Res. 8(f), UN. GAOR, 1st Sess. (1946).
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legality of the use of nuclear weapons is pending before this Court, has repeatedly expressed its concemn
about the efiects of nuclear war on the health and, indesd, the survival of the human race.

The introduction to WHO's classic study, Effects of Nuclear War on Health and Health Services
(2d ed. 1987), summarizes the namure and effects of nuclear weapons in the following terms, at
p. 7: Quantitatively, nuclear weapons are vastly more powerful than conventional weapons. Atom
bombs of the type used at Hiroshima and Nagasaki represented an increase from tons of
trinitrotoluene (TNT) to the equivalent weight of thousands of tons (kilotons, kt). Hydrogen
bombs, developed about a decade later, represented an increase from.thousands of tons to millions
of tons (megatons, Mt). Nuclear weapons have now been amassed throughout the world to an
estimated total of some 15,000 megatons and carry an explosive power 25-50 times as much as in
the 1960s. The destructive power of these bombs is such that a siogle bomb may have an
explosive power equal to that of all the conventional explosives used in all wars since gunpowder
was invented. The explosive power of all the nuciear arsenals of the world is now about 5000
times greater than that of all the expiosives used in the Second World War,

Qualitatively, the difference between puclear and conventional weapons is of even greater
significance than the quantitative difference. In conventional weapons the two most lethal
agents are blast and heat. Blast and heat both cause injury and death when puclear weapons
are used, but to an extent thousands of times greater. Nuclear weapouns, however, also produce:
additional lethal effects by radiation. Apart from the direct effects of radiation, the radicactive
materials from a puclear bomb can be transported to 2 great distance from the site of the
explosion, as has recently been demonstated on a very much smaller scale by the accident at
the nuclear power plant at Chemobyl “Moreover, radiation from the fallout may be an
obstacle to rescue operations and effective care of injured survivors and bave harmful or lethal
effects long after the explosion. Its deleterious effects may indeed continue to be felt in funure
generations, long after hostilities would have ended.

Less quantifiable effects of nuclear war include atmospheric changes detnmental to agriculrure
and the economy not only in the countries where the war takes place but also in others not
engaged in hostilities. Moreover, since the world has never expenenced a large-scale nuciear
war, other-unpredictable direct and indirect effects cannot be excluded. Any assessment of
the effects of a puclear war must therefore be attended by a bigh degree of upcertinty.
However, on the basis of the information derived from the explosions at Hiroshima and

 Nagasaki, the tests of nuclear weapons and accidents at nuclear power plants, research in

 radiation physics and biology, and earthquakes, fires, floods, volcanic eruptions, and other
natural disasters, it is possible to predict with reasonable accuracy the main effects on people
and thetr environment. Those effects would not be limited to the people of the area where the
bombs feil; some of them would be felt by people throughout most of the world.

* Ser WHA Resoludons 3438, 3628 znd 4024, and World Haalth Orgaaization, Effects of Nuciear War oo
Hezlth and Health Servicas (2d ed. 1987).
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Another authoritative study, by the International Physicians for the Prevention of Nuclear War,
winnar of the 19835 Nabel Prize, describes the medical effects of nuclear explosions 2s follows:¥

Our understanding of the. potential human devastation of a singie nuclear explosion is rooted
in the temible experience of Japanese citizens in Hiroshima and Nagasaki. But the weapons
used in 1945 were tiny in comparison 10 most of the tens of thousands of warheads that will
remain in today’s nuclear arsenals even if all of the START and 1991/1992 initiative to reduce
the superpowers’ nuciear arsenals are fulfilled. A single modem weapon, exploded either
intentionally or accidentally over a large city, is capable of slaughtering more than one million
people. If 2 larger number of wezpons are exploded in warfare, the overall consequences will
include not only shon- and medium-term medical injuries bt also severe environmental
cffects, disruption of transporaton and the delivery of food, fuel, and basic medical supplies,
and possible famine and mass starvation on a giobal level.

According to a summary of the 1986 Report on the Medical Implications of Nuclear War,
published by the Institute of Medicine of the U.S. National Academy of Sciences, "Each .
successive study of the possibie buman destruction that would result from 2 nuclear war—<¢ither
a limited exchange (were that possible) or a total exchange of existing stockpiles—draws 2
grimmer conclusion about what the human costs would be. Instead of speculating that the
casualties might amount to only a few tens of millions, recent studies have indicated that the
casvalties are more likely to number a billion or more, and even the survival of human beings.
on earth has been questioned.”

The following descriptions summarize only the immediate injuries resulting from 2 single
explosion of 2 one-megaton warhead detonated on the ground—the equivalent of [,000,000
tons of TNT, but less than 1/8000 of the destructive force that will remain after all current
arms reduction plans are implemented. The immediate human casualties stem from three
different sources of injury: the blast effects of the explosiop itself; the bumns resulting both
from direct exposure to the intense beat gencrated by the explosion and from the resulting
massive fires; and the radiation released by a nuclear detonation, delivered in the form of
fallout of radicactive material down wind from the explosion itself. The most important factor
in predicting most of these injuries is the distance of human beings from the explosion ftself,
although -other factors including the weather may be critical (on a rainy day the moist
atmosphere will absorb more of the heat energy released by the explosion, and burn injuries
may be reduced).

To estimate the effects of a nuclear explosion in your own city or town, take any map, pick
a Jocation at which the nuclear detonation might take place, end draw four concenmic circles,
with a radius of 1.5 km, 5 km, ‘10 km, znd 20 km respectively. The summary below describes
the pature of the destruction and injurjes thar wili take place within each of those circles.
Totai numbers of casualties will range from the tzns of thousands to more than 2 million,
depending on the population density within the circles.

S Ipierparional Physicians for the Preveation of Nuclear War, BRIEFING BOOK ON NUCLEAR WaR (1992).



DISTANCE MEDICAL EFFECTS

Ground Zero: At ground zero, the explosion creates 2 crater 92 meters desp and 367
meters in diameter. All life and stuctures are obliterated.

0 - 1.5 KM: Within one second, the atmosphere itself in effect ignites into a fireball
mors than 1 km in diameter. The surface of the fireball (cooler than its
center) radiates pearly three times the light and hear of 2 comparable area
on the surface of the sun. The fireball nises to a height of six miles or
more. All life below is extinguished in seconds.

1.5 -5 KM: The flash and heat from the explosion radiate outward at the speed of light,
causing instaptaneous severe bums. A blast wave of compressed air
follows slightly more slowly, reaching a distance of 5 km in sbout 12
seconds. From the blast wave alone, most factories apd commercial
buildings collapse, and small frame and brick residences are destroyed.
Debris carried by winds of 470 km/hour inflicts letbal injuries throughout
this area. At least 50 percent of people die immediately, prior to any
injuries from radiation or the developing firestorm.

5-10 K3V The direct heat radiating from the explosion causes immediate third-degrese
burns to exposed skin, and the expanding blast wave destroys many small
buildings. The combination of heat and blast causes fuel storage tanks to
explode. A firestorm begins to develop, as winds and intense heat sweep
individual fires together into a single raging conflagration. The firestorm
consumes all nearby oxygen, sucking ft out of anpy underground stations
and asphyxiating the occupapts. Shelters become ovens, and over the

~ cnsuing minutes to hours, fatalities are likely to approach 100 percent

10 - 20 KM: The shock wave reaches a distance of 15 km approximately 40 seconds
after the initial explosion. Peopie directly exposed to the clectromagnetic
radiation (in the form of intense light) generated by the exploding warbead
suffer second-degree bums. Depending on the ability of protective
structures to withstand blast and resist fire, total early casualues (killed and
injured) may range from 5-50 percent.

Radiation Casualties

In the immediate proximity of the explosion (10 km or less), injunes resulting from rediation
exposure have little significance, because most (perhaps) all) susceptible individuals will have
died from the more rapidly fatal bum and blast injuries. At greater distances, radiocactive
fallout becomes a major source of short-term and medium-t=rm health problems. Accurate
predictions about the location and extent of radiation injuries are much more difficult for burn
and blast injuries. the effects of radioactive fallout will depend on such factors as where the
nuclear explosion takes place (an explosion in the air above a city will create much less
radicactive debris and resulting fallout than an explosion at ground level), whether the jocal
wind patterns that day are carrying fallout over heavily populated areas, and local weather
conditions (on a raipy day, radicactive debris will be washed out of the air more rapidly, -
resulting in more intense fallout over 2 more localized area). Other important factors are
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whether individuals in the area of fallout are able to remain carefully sheltered, especiatly
during the initial days of most intense radicactivity.

For thase without effective shielding from fallout, a one-megaton nuclear explosion taking
place near the ground will create a lethal radiation zone (450 rad doses in the first 48 hours)
of approximately 1300 square kilometers. Serious radiation exposures, producing illness but
not generally death, will occur over areas several times larger. '

The most imporiant medical problerns resuiting from acute radiation exposure include: central
nervous system dysfunction (especially at very high doses); nausea, vomiting and diarrhea
from damage to the gastointestipal tract, leading to potentally fatal dehydraton and
nutritional problems; and destruction of the body’s capacity to produce pew blood cells,
resulting in unconuolled bleeding (because of the absence of platelets) and life-threatening
infections (because of the absence of white blood cells). Many affected individuals will not
be aware that they have received a potentially lethal radiation dose until days to wesks after
the explosion, when the damage to their blood system becomes evident through bleeding from
the gums or within their skin, or through uncontrolied infections or unhealing wounds.

Medical Care in the Aftermath of a Nuciear Explosion

Estimates of the ultimate casualties from a medical disaster often depend as much on the
resources that are available to treat the victims as oo the source of the original injuries
themselves. In the case of nuclear explosions near human populiations, the barriers to effective
medical care will be enormous. The most important of these are the sheer numbers of
casualties and the fact that the explosion ftself will bave destroyed bospitals and other medical
facilities and killed or injured most medical persoonel: The report of the U.S. Insttute of
Medicine estimated, for example, that in the United States burn injuries alone would require
142 times as many intensive care units as would be availabie,

Even for most of those with less severe injuries, however, effective medical care will likely
be impossible. for example, many people in the aftermath of a nuclear explosion will have
severe nausea and vomiting. Even if highly trained medical personnel are available, there will
be no clear way for them to determine whether these symptoms are the result of lethal
radiation exposure (in which case hospitalization with inTavenous fluids and antbiofics is
mandatory), or severe psychofogical stress with no significant radiation exposure at all (in
which case emotional support alone is indicated). Effective use of the scarce medical
resources that are available will simply not be realistic.

Conclusion

Anp understanding of the massive levels of death and imemediable suffering that would resuit
from ao explosion of even a single nuclear warhead near a populated area compels a simple
conclusion: no such explosion must ever bappen~whether by accident, through a terrorist act,

Or in war,

Prior to the Chernoby! nuclear disaster, expert nuclear scientists estimated that the probability
of an accident at that facility was less than one chance in 10,000 years. Even if the odds of
any singie nuclear warhead exploding oear a city were as low as that unrealistic estimate, the



continued existence of tens of thousands  of such_warhcads would make the combined
likelihood of such a disaster in the years ahead a near certainty.

The environmentaj effects of nuclear weapons, directly affecting the health and well-being of the
world’s populations, have come to be associated in the-popular nagination with the theory of "nuclear
winter,” propounded some ten years ago by a group of distinguished scieptists.* This theory, based
on mathematical models, assumes a major nuclear exchange on the order of 10,000 megatons between
the United States and the then Soviet Union. It predicts that this would result in a mean reduction of
50 percent of the ozone layer in the northern hemisphere and 30 percent in the southern hemisphere.
This, in turn, would result in an increase in uigaviolet radiation (UV-B) by a factor of five or more.™
A 1975 report, Long-Term Worldwide Effects of Multiple Nuclear Weapons Detonations, by the United
States National Academy of Sciences, describes the biological effects of such an occurrence in the
foliowing terms: i

If the upper limits of ozone depletion should be realized (70% reductions), irreversible injury
10 sensitive aguatic species might occur during the years of increase in UV-B following the
detonations. .

UV-B exposure inhibits plant growth and dcvclopmcni . . . reduces pbotosynthesis, and
influences the pollination behavior .of insect species.

Agricultural crops (peas, beans, tomafoes, sugar beets, lettuce and onions) are among the most
. sensitive plant species to UV radiation . . .. [These] would be severely "scalded” and even
killed by a 5-10 fold increase in UV-B. :

An increase in UV-B would probably lead to an increased incidence of malignant skin tumors
in white-coated or picbald animals. The incidence of "cancer-eye™ in Hereford cattle is known
10 increase with both length and intensity of exposure. :

For its part, the United Nations General Assembly, in 1958, adopted the Report of the United
Nations Scientific Comminies on the Effects of Atomic Radiation, which observed that

[rladicactive contamination of the environment resulting from explosions of nuclear weapons
constitutes a growing increment to woridwide radiation exposure. This involves new and
largely unknown hazards for current and future populations; these hazards by their very nature
are beyond the control of the exposed persons. The Committee concludes that all steps
designed to prevent irradiation of human populations will act to the benefit of human bealth.¥

* P. Enrlich er af., NUCLEAR WINTER (1984).
’ International Physicians for the Prevention of Nuclear War, LAST AID 282 (1982).

' Resolution on the Effects of Atomic Radiation, G_A. Res. 1147010}, UN. GAOR, 12th Sess., Supp. Ne.
i85, ar 3, (1958). -



Later, in 1986, in its own words and referring to the possibility of a "nuclear winter™ as a
consequence of nuclear war, the General Assembly has observed that the "climatic effects of puclear
war pose an unprecedented peril to all nations, even those far removed from the nuclear explosions,
which would add immeasurably to the previously known dangers of nuclear war, without exciuding the
possibility of al] the Earth being transformed into 2’ darkened, frozen planet, where copditions would -

be conducive to mass extinction."”

An exchange of the magnitude contemplated in-the puclear winter scenario is now exwemely
unlikely; the planet may no longer be reduced, in American essavist Jonathan Schell's memorzable
words, to "a republic of insects and grass."'¥ Nevertheless, the projections of the nuclear winter
scientists convey some notion of the severity and duration of the effects of nuclear war on the human
and narurzal environment and, as a consequence, op the health and well-being of humankind tself. Even
in the absence of ozone layer depletion, radicactive fallout from a single smajl-to-medium sized nuclear
dewcnation is bound to affect adversely, in severe ways, not only flora and fauna but the bhuman

environment as well.

Since the end of the cold war, a perception bas arisen that the danger that nuclear weapons may-
again be used is past. Unfortunately, this perception partakes more of myth than reality. As of mid-
1993, close1o 27,000 nuclear warheads rernained in the stockpiles of the declared nuclear weapon States
(Belarus, China, France, Kasakhstan, Russia, Ukraine, the United Kingdom, and the United States) not
counting those in the arsenals of such undeclared States as India, Isracl, and Pakistan.'” Public
assurances by the leaders of the former Soviet republics are of course encouraging. But even after
completion of the reductions contemplated by the arms control agresments currently in effect between
the United States and the former Soviet Union there still will exist a stockpile of 10,000 to 20,000
nuclesr warheads,*” representing destructive power of an enormous magnitude (again pot counting
whatever weapons may be produced in the interim by other undeclared States). Add to this the collapse
of central authority and discipline, military demoralization, harsh economic reforms, and ethnic unrest
everywhere in the wake of the termination of the Soviet Union, and the potential for a2 "Yugosiavia with
nukes," as former United States Secretary of State James Baker put it,'¥ is apparent.

* Resolution on the Climatic Efects of Nucleor Wer, Including Nuclecr Winter, G.A. Res. 41/86H, UN.
GAQOR, 41st Sess., Supp. No. 53, at 93, (1929} (140 in favor, 1 egainst, 0 sbstaining). See aflse Resolurion on
the Climatic Effects of Nuclear War, Including Nuclear Winter (noting the UN Secretary-General's Report oo the
Study on the Climatic and Other Effects of Nuclear War), 7 December 89, GA. Res. 43/78D, UN. GAOR, 43rd
Sess., Supp. Na. 49, ar 95, UN. Doc. A/43/49 (1989) (145 in favor, 0 agains, 9 abstaining).

' 1. Schell, THE FATE OF THE EARTH, ch. 1 {1982).

! Narural Resources Defense Council, NUCLEAR NOTEBOOK (December 1993).

? Center for Defense Information, 12 THT DEFENSE MONITOR No. 1 (1983).

Y As quoted in T. Friedroan, Sovier Disarray: Noting Uncertainty in New Union, Washengion Takes Cautious
Park, N Y. TIMES, 10 December 1991, at p. Al, col. 4.
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Thus, the danger posed by the existence of these omnicidal'¥ weapons remains as great if not
greater than ever.'” It takes essentially three forms:

- An accidental launch, tiggering a response in kind by the target Swate.’® The 1963 Hot Line
Agreement’” and the 1973 Accidents Measures Agreement'V testify to the recognition of this
risk by the United States and the Soviet Union {as it then was).

* It is not known who coined the apt adjective "omnicidal” (i.e,"destroying everything”) to describe nuclear
weapons. The eminent British bistorian E. P. Thompson used the equally fitting word "exterminism.” See E. P.-
Thompson, Notes on Exterminism, Tne Last Siage of Civilizamion, in EXTERMINISM AND COLD WaR (1982).

¥ Write McGeorge Bundy, William 1. Crowe, Jr,, and Sidney D. Drell in REDUCING NUCLEAR DANGER
(1993) at 2: "[It] would be dangerously wrong to suppose thar the end of the Cold War means an end to nuclear
danger . . . Indecd, it is not all clear that the overall lewel of nuclear danger bas gooe down .. . [Tlhere are
new visible hazards both in-the breakup of the old Soviet Union znd in the demonstrated weakness of
interpazional efforts to limit puclear spread” McGeorge Bundy is former National Security Adviser to U.S.
President John F. Keanedy. William J. Crowe, Jr, is & former U.S. Chairman of the Joint Chiefs of St2ff and
currently Ambassador to the Court of St James. Sidney D. Drell is a leading nuclear weapons scientist end
adviser to the United States Governinent on national security issues.

A recent mews account corroborates the foregomg concerns:

Organized crime in Russia bas been systematically secking control of 15,000 tactical nuclear
warhieads as a way 1o “hijack the state,” an investigative report in The Atlantic Monthly says. * * * The
report is wnitien by Seymour M. Hersh, a Pulitzer Prize-winaing rcporter.

It says that 132 pounds of highly eariched uraniums, "enough to make thres weapons of Hiroshima
size,” were seized in April by the Russian security ministry in Lzhevsk, 600 miles cast of Moscow.

"Of equally great concern are intelligence reports, yet to be confirmed, that weapons-grade plutonium
was smuoggled from a storage depot i Russia to North Korea," the repornt says.

Do Rarheads Tempt Russia’s Mobsters?, N.Y. TDMES, 16 May 1994, at A2 col. 4.

' See Swedish Lawyers for Peace, NUCI_'.-‘AR WAR BY MISTAKE: INEVITABLE OR PREVENTABLE? {(Stockbolm
1985).

" Memorandum of Understanding Between the United States of America and ths Union of Soviet Socialist
Republies Reparding the Establishment of a Direct Communicarions Link. Conciuded 20 June 1963. Emr:rcd into
force 20 June 1963, 472 UN.T.S. 163.

"' Agreement Between the United States of America and the Union of Soviet Sociallst Republics on the
Prevention of Nuclear War, Concluded 22 June 1973, Entered into force 22 June 73. 917 UN.TS. 35.
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- Dehiberate resort 10 nuclear weapons as a military tactic. While it is difficult to irnagine any
government taking such a fateful decision, it remains a fact that, of the five avowed nuclear
powers, only China today adheres officially to a policy of po-first-use.'”

- Use of nuclear weapons by a ™terrorist” Staie or group of individuals, 25 2 form of
blackmail, ie., to achieve a political objective® It should be noted, however, that any
use of weapons of mass destruction is intended to terrorize the population against which
they are used and that many States which do not possess nuclear weapons therefore regard
those which do as actual or potential terrorists.

During the days of the cold war, as the two superpowers competed with each other in out-equipping
themselves with puclear weapons, the world lived literzlly on the brink of catastrophe.*” Formunarely,

catastrophe never came to pass.

During that dreadful period, the reality of the nuclear ‘standoff—of the MAD policy of "mutual
assured -destruction"—made it difficuit for legal arguments concerning the use of nucléar weapons to find
an audiencs. Today we live in 2 different world, one in which reliance on nuclear weapons 2s
instruments of policy has been replaced by uncertainty as to their usefulness and, in many quarters, by
a desire to eliminate them once and for ail. In this climate of opinjon, the teachings of internatiopal
law, which at their best give voice to the common morality of humanity, can make an important
contribution to the realization of the dream of a puclear-weapons free world. They caanot replace
disarmament negotiations; they can, however, provide the puidelines to be followed and set the
parameters within which such negotations can occur and bear fruit

This Memorial recites and discusses the principles of international {aw relevant to nuclear weapans
and warfare. It argues that, under the generally accepted laws of war, the use of nuclear weapons would
be, under all circumstances, illegal and prohibited. However, before reviewing these principles of
international law, it is pecessary to address the competence of the World Health Organization to seek
this honorable Court's advisory opinion on the use of nuclear weapons under international law.

' See Official Docerinal Positions of the Nuclear-Wezpon States, in NUCLEAR WEAPONS: A COMPREHENSIVE
STUDY Appendix 1 (UN. Sales No. E91.IX.10, 1991). Russia apparently abandoned its no-first-use doctrine last
November 1993, as rcported in Moscow Outlines "Docrrine” for Its Fuure Military Use, N. Y. TIMES, 3
Novernber 1993, at All. France, the United Kingdom, and the United States have modified but never abandoned
their doctrine of first use under certain circumstances. Other nuclear weapons States have never reaounced first
use, since they bave pever admitted possessing such weapons.

® It is fashionable for the declared muciear weapon Stetes to refer to other Stmes with puclear zmbidons (e.g.,
North Korza and Libya) as ™errorist” or "rogue” States. It must of course be recognizead that any use of a weapan
of mass deswuction is an act of terror, &nd that the linguistic tables will likely be nirned when the nuclear “have-
gots” are scriously threatened by the aucleamr “haves.”

*' The pereeption of impending cataswophe was well voiced by United States President Jimmy Carter, in his
farewell address to the American pation m 1981: “It is now only a manier of tme before madpess, dssperation,
greed or miscaiculation let loose this tomible [nuclear] force® Quored in N. Humphrey, FOUR MINUTES TO
MIDNIGHT 4 (1982).
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[I. TeE COMPETENCE OF THE WORLD HEALTH ORGANIZATION
TO BRING THIS MATTER BEFORE THE INTERNATIONAL COURT OF JUSTICE

Under Article 96(2) of the United Nations Cbarter, specialized agencies of the United Nations may

"request advisory opinions of the Court on-legal questions arising within the scope of their activites.”

- Article 76 of the Constitution of the World Health Organization™ and Aricle X of the Agreement

between the United Nations and the WHO (approved by the General Assembly on 15 November 1947)

confirms the right of WHO to make such a request, which, pursuant to Resolution 46.40 of the World
Heajth Assembly, WHO’s governing body, it has done.*

That the question here presented is a legal one is evident from its formulation and from the esnsuing
discussion. It also clearly anses within the scope of WHO’s activities. From its earliest days, WHO,
the Constitution of which states, in its Preamble, that "[t]he health of all peoples is fundamental to the
attainment of peace and secunity and_is dependent upon the fullest co-operation of individuals and
States,” and, in its Article 1, that "[tlhe objective of the World Health Organization . . . shall be the
anainment by all peoples of the highest possible level of health ™** has been concerned with the
relationship betwesn health and peace in general, and the health danger posed by thermonuclear war
in particular.

Thus Resolution WHA 34.38, adopted by the Thirty-Fourth Worid Health Asserobly on 22 May
1981, is entitled "The Role of the Physician and Other Health Workers in the Preservation and
Promotion of Peace as the Most Significant Factor for the Attainment of Health for AIL"™ This
resolution, the full text of which is reproduced in Appendix A, requests the Director-General of WHO
1o establish "a broad and authoritative international committee of scieatists and experts for
comprehensive study and elucidation of the threat of thermobuclear war and its potentially baneful
consequences for the life and health of peoples of the world.” It refers, in its Preamble, to ten earlier
WHA resolutions concerned with, infer alia, “the role of the physician in the preservation and
promotion of peace” and "the protection of mankind" against nuclear radiation,” and it notes “the
growing concern of physicians and other health workers in many countries at the mounting danger of
thermonuclear war as the most serious threat 1o the life and health of all populations, which is an
indication of their mcreased awareness of their moral, professional and social duty and respopsibility
to safeguard life, to improve human health, and to use all means and resources for attaining health for
all. ¥ )

= Conciuded 22 July 1946. Entered into force 7 April 1948 14 UN.T.S. 185.

® In adopting Resolution 46.40, the World Health Assembly tmay have been mindful of the words of the
Secretary-General of the United Nations iz his report to the 47th General Assembly: | recommend that the
Secretary-General be authorized . . . to take advantage of the advisory competsace of the {Internarional Court of
Justice] and that other United Nations organs that already emjoy such authorization turm to the Court more
frequently for advisory opinions.”

* Emphasis added.

® Emphasis added. As suzted by Dr. Egil Azrvik, Chairman of the Norwegian Nobel Commines, on the
occasion of the award of the 1935 Nobel Peacs Prize to the Internarional Physicians for the Prevention of Nuclear
War, “the ancient Hippocratic oath . . . demands a dedication without compromise to the protection of life and
heaith . . , [including protection against] the daggers to life and health which atomic weapons represeat.” As
12
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Resolution WHA 34.38 ied 10 the pubiication, in 1984, of the first edition of the Report of the
Internctional Comminee of Zxperts in Medical Sciences and Public Health on Effects of Nuclear War
and Health and Health Services. In accepting this report, the World Health Assembly, ip Resolution
WHA 36.28 of 16 May 1983, endorsed "the Commirtiee’s conclusion that it is impossibie to prepare
healith services to deal in any systematic way with a catastrophe resulting from nuclear warfare, and that
nuclear weapons constitute the greatest immediate threat 10 the health and welfare of mankind. Y
Additionally, the Assembly requested the Director-General of WHO to give wide publicity to the report
and 10 wansmit it to the Secretary-General of the United Nations "with a view to its consideration by
the appropriate United Nations-and other bodies.” Further, it recommended that WHO continue the
work initiated by WHA Resolution 34.38. This led to the publication, in 1987, of the second, updated
edition of Effects of Nuclear War on Health.and Health Services.

Thus WHA Resolution 46.40, which forms the basis of WHO’s request for the advisory opinion
pending before this Court, is not the resuit of some passing fancy, extraneous to WHQ's principal
concerns. [t constitutes, rather, the culmination of a long line of previous resolutions based on the
recognition, in the WHO Constitution, of the intrinsic link between peace and health. It expresses the
conviction of the World Health Assembly that nuciear war is not only 4 health concern, but the greatest
threart to the heaith and welfare of humankind. It irnplements the "moral, professional and social duty”
of the world’'s health workers to "use all means and resources™ to preveat thermonuclear disaster and
the Assembly’s desire to have the conclusions of the International Commirttee of Experts considered by
“the appropriate United Nations bodies and other organizations,” of which the International Court of

Justice 15 one.

. . THE LAW OF WAR (JUS Iv BELLO)

From the beginnings of recorded history, there is evidence of a desire common to many culrures
and religions to place some limitations on the instruments of war. It maners little whether this desire
emanates from an innate revulsion against excessive cruelty or from 2 military variant of the Golden
Rule: do not do unto your enemy as you would not have your enemny do unto you. The fact is that,
long before' the codification of the laws of war in such iosruments as the Hague and Geneva
conventions and protocols, solemn prohibitions against the use of certain types of weapons and
ammunition were enacied in many parts of the world.

Thus, the Seventh Book of Manu, the legendary Hindu lawgiver, provides that "[wjben the king
fights with his foes in battle, let him not strike with weapons cancealed in wood, nor with such as are
barbed, poisoned, or the points of which are blazing with fire."™ Similar prohibitions existed in

ancient Gresce and Rome™ and are found also in the Koran.™ The notion of chivalry, developed

guoted in Interpational Physicians for the Prevention of Nuclear War, NOBEL PRIZE SPEECHES AND LECTURES
4 (Oslo: November 1985).

* Emphasis added.

' As quoted in Leon Friedman ed., THE LAW OF WAR: A DOCUMENTARY HISTORY 3 (1971) (bereinafter
"FRIEDMAN").

' See Romar authors cited by Hugo Grotius in DE JURE BELLI AC PACIS (1925), = Bk, 10, Ch. IV[XV],
p. 652. ’

-
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by the Catholic church during the Middie Ages,> is but another manifestation of the notion of
moderation in armed conflict. The Lateran Council of 1139, for instance, prohibited the use of
crossbows, calling such use "hateful to God and unfit for Christians.™"

According to John Kesgan, himself a distinguished military historian, the fascination to military
historians of the Aztecs, who were formidable warriors, "resides in the extraordinary limitations on their
capacity for warmaking that they imposed on themselves, through their religious beliefs, and the
restaints those beliefs imposed on their warriors in bamie."*YAztec weapons were designed to wound -
but not to kill.™ N

Grotius, in Chapter X1, Book I, of De Jure Belli Ac Pacis,> which is eatitied "Moderation with
Respect to the Right of Killing in a Lawful War”, quotes witb approval Cicero’s view that "[t]here are
cert2in duties which must be performed even toward those from whom you have received zn injury”
and lays down the following rules, among others: "[o]ne must take care, as far as is possible, o prevent
the death of innocent persons, even by accident™;* "[c]hildren should always be spared: women,
unless they have been guilty of an extemely serious offense; and old men™;* {a]ll useless fighting
should be avoided.*”

The next significant developrent in the evolution of jus in bello was the promulgation by United
States President Abraham Lincoln in Washington, D.C., on 24 April 1863, during the American Civil
War, of Insrructions for the Government of Armies of the United States in the Field, prepared by Francis
Lieber and better known as "the Lieber Code.™* This document, which subsequently became the

¥ Ses E. Meyrowitz, PROHIBITION OF NUCLEAR WEAPONS 2 (1990) (hereinafter "E. MEYROWITZ"). See aiso
the bibliography on the history of the jaws of war provided by the author at 209 n2.

*® "Los dociores eclesidsticos, desde Tomds de Aquino en 1266 hasta Francisco de Vitoria en 1557, easefiaron
l2 necasidad de evitar toda cruelta imail, el respecto a las mujeres y nifios y a los habitoues pacificos ea general”
{The doctors of the church, from Thomas Aquinas in 1266 to Francisco de Vitoria m 1557, taught the nesd to
avoid all unnecessary crueity and 10 respect women and children and peaceful inhabitares in geaeral). D.
Antokoletz, DERECHO INTERNACIONAL PUBLICO 434 (4th ed 1944).

Wod,

37 3. Keegan, A History of Warfare, 1993, p. 108.
B Ihid., p. 114

* Supra cote 28, ar 722 fi. -
3 Jd, XI[VIT.
* 14, XI[TX].

¥ Id., XI[XIX]. Grotius explains that, "as the Greeks say, ‘an exhibition of stwrength rather than a combat
agamst the enemy’ [is] tocompatibie both with the duty of a Christiaz and with humaniry ieselfl”

" For text ses FRISDMAN 158, -



basis for the adoption of military manuals by many States”, constituted the first detailed codification
of the laws of war. It declares that military necessity does not admit of cruelty, nor of the use of poison
or "the wanton devastation of 2 diswict” (Aricle XVI); it insists on the distinction between privars
citizens and "men in-arms” (Articles XXII and XXII), and proclaims that, in modemn wars, "protection
of the inoffensive citizen of the hostile county is the rule” (Article XXV) and that “{ulnnecassary or
revengeful deswuction of life is not lawful” (Article LXVII).*”

The Licber Code was followed five years later by the first multiiateral jus in bello insrument, the
1868 Declaration of St Petersburg,” signed by the representatives of sixteen European States®
plus Persia. This legal instrument, intended "to reconcile the necessities of war with the laws of
bumanity,” forbade the use "of any projectile of less weight than four bundred grammes, which is
explosive, or is charged with fulminating or inflammable substances.™ It declared that “the progress of
civilization should have the effect of alleviating, as much as possible, the calamities of war,” that “the
only legitimate object which States should endeavor to accomplish during war is to weaken the military
force of the enemy,” and "that this object would be exceeded by the employment of arms which
uselessly aggravate the sufferings of disabled men, or render their death inevitable.”

The Hague Conventions of 1899 and 1907 went considerably beyond the Declaration of St
Petersburg in the specificity of their proscriptions as well as in the geographic diversity of their
signatories. Of these conventions, the most important are the 1899 Convention Respectng the Laws
and Customs of War on Land (1899 Hague IT) and the similariy titled and virtually identical convention
of 1907, commonly known as "Hague I'V."*

The 1899 Hague Peace Conference adopted three Declarations prohibiting: (1) for 3 period of five

years, the launching of projectiles and explosives” from balloons, or by other methods of a similar
nature; (2) the use of projectiles, the only object of which is the diffusion of asphyxiating and

~

¥ E. MEYROWTTZ 4.
“® For the 1ext of the Lieber Code, ses FRIEDMAN 192.

“!" Declaration Renouncing the Use in Time of War of Explosive Projectiles Under 400 Gremmes Weight.
Adopted at St. Petersburg by the Intermational Military Commission, 11 December 1868. 138 C.T.5. 297
{French), 1 AM. J. INT'L L. Supp. 95 (1907),

‘* Great Britain, Austria-Hungary, Bavaria, Belgium, Denmark, France, Greece, Italy, the Netherlands,
Pormugal, Prussia and the North German Federation, Russia, Swedsn, Switzzriand, Turkey, and Wurtembury,

“ Couveation (No. TV) Respecting the Laws 20d Customs of War on Land, with Annexed Reguletions (“the
1907 Hague Regulations™). Concluded 18 October 1907. ‘Entered into force 26 Japuary 1910. 205 C.T.S. 277
(French); 2 AM. 1 INT'L L. Supp. 90 (1908). For & side-by-side tomparison of the two texts, sec D. Schindler
eed J. Tomao eds., THE LAWS OF ARMED CONFLICTS: A COLLECTION OF CONVENTIONS, RESOLUTIONS AND
OTHER DOCUMENTS 6% (3rd rev. and completed ed., 1988) (bereipafter "SCHINDLER-TOMANT).

“  Declaration (TV, 1) to Prohibit, for the Term of Five Years, the Launching of Projectilcs; and
Explosives from Balloons, and Other Methods of Similar Nature, adopted 29 July L899, reprirued in
I AM. JUINT'L L. SUPP. 153 (1907).
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¥ and (3) the use of bullets which expand or flatten easily in the human body

deleterious gases;*
(commonly known as "dum-dum bullets”).*

The Preamble 10 Hague IV states that, in revising and defining the general laws and customs of
war, the High Contracting Parties are "animated by the desire to serve ., . the interests of humaniry and
the ever progressive nesds of civilization™ and that, although it has not been found possible "to concert
Regulations covering all the circumstances which arise in practice . . . [they] clearly do not intend that
unforeseen cases should, in the absence of a written undertaking, be left-to-the arbitrary judgment of
military commanders.” This is followed by the famous "de Martens Clause” (named after the then
Foreign Minister of Russia, Fedor de Martens):

Until a more complete code of the laws of war has been issued, the High Cootacting Parties
deem it expedient to declare that, in cases not included in the Regulations adopted by them,
the inhabitants and the belligerents remain under the protection and the rule of the principles
of the law of nations, as they result from the usages established among civilized peoples, from
the laws of humanity, and the dictates of the public conscience.

The de Martens Clause, it should be noted, was not an historical aberration. Numerous modem-day .
conventions_on the laws of war bave ensured its continuing vitality.”

The salient features of the "Hague Regulations” annexed to 1907 Hague Convention No. IV are
worthy of quotation: '

“* Declaration (IV, 2) Respecting the Probibition of the Use of Projecdle Diffusing Asphyxiating Gases,
adopted 29 July 1899, reprinted in 187 C.T.5. 456, 1 AM. J. INT'L L. SUPP. 159 (1907).

“ Declaration (TV, 3) Respecting the Prohibition of the Use of Expanding Bulles, sdopted 29 July 1899,
reprinted in 187 C.T.S. 459, 1 AM. 1 INT'L L. Supp. 155 (1907).

‘7 For the 1949 versions of the de Martens Clanse se= Article 63 of Geneva Convention (No. I) for the
Amelioration of the Condition of the Wounded and Sick in Armed Forees in the Field, concluded 12 August
1949, entered—into force 21 October 1950, 75 UN.T.S. 31; Amicle 62 of Geneva Convention (No. I} for the
Amelioration of the Condition of the Wounded, Sick and Shipwrecked Members of Armed Forces =t Sea,
coocluded 12 August 1949, entered into foree 21 October 1950, 75 UN.T.S. 85, Artcle 142 of Geneva
Convention (No. IIT} Reiative to the Treatment of Prisopers of War, concluded 12 August 1949, entered into foree
21 October 1950, 75 UN.T.S. 135; and Article 158 of Geneva Convention (No. IV) Relarive to the Protection
of Civiiian Persons in Time of War, concluded 12 August 1949, eatered into foree 21 October 1950, 75 UN.T.S.
.287. For the 1977 versions, sez Article [ of Protocol Additional (No. I} 1o the Geneva Conventions of August
12, 1549, and Relating to the Protection of Vicims of Internanonal Armed Couflicts, concluded 8 June 1977,
entered into force 7 December 1978, 1977 UNJYB. 95, 16 INT'L LEG. MATS. 1391 (1977) (hereinafter "1977
Geneva Protocol Additional Neo. I™); Article | of Protocol Addidonal (No. i) to the Geneva Conventions of
August 12, 1949, and Relating to the Protection of Victims of Non-International Armed Conflicts, concluded 8
Jupe 1677, entered into force 7 December 1978, 1577 UNJIYB. 135, 16 INT'L LEG. MATS. 1442 (1977)
(hercinafier "1977 Geneva Protocol Additional No. I™). Ses also the Prezmble of the 1972 Convention on the
Prohibition of the Development, Production and Stockpiling of Bacteriological (Biclogical) and Toxin Weapuns
and on Their Desouction, concluded 10 April 1972, entered into fores 26 March 1975, 1015 UN.T.S. 163, the
peoultimate sentences of which read: “Detarmined, for the seke of all mankind, to exclude completely the
possibility of bacteriological (biological) agents and toxins being used as weapons™ and "Convinced that such use
would be repugnant to the conscience of mamkind end that no «ffort should be spared to minimise this risk.” /d.
ai 166, -
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Article 22, The right of belligerents to adopt means of injuring the enemy is not
unlimited. A -

Article 23. In addition to the prohibitions provided by special Conventions, it is especially
forcidden: :

(2} To employ poison or poisoned weapons;

(b) To kill or wound treacherously individuals belonging to the hostile nation or
my; - - -

_ (d) To declare that no quarter will be given;

{¢) To employ amms, projectiles, or material calculated to cause unnecessary
suffering; * * * :

(g) To dastoy or seize the enemy’s property, unless such destuction or seizure be
imperatively demanded by the pecessities of war . . .. ’

Article 25. The attack or bombardment, by whatever means, of towns, villages, dwellings,
or buildings which are undefended is prohibited.

Article 26. The officer in command of an anacking force must, before commencing a
bombardment, except in cases of assault, do all in his power to warn the authontes.

Article 27. In sieges and bombardments all necessary steps must be taken to spare, as far
as possible, buildings dedicated to religion, art, science, or charitable purposes, historic
monuments, bospitals, and places where the sick and wounded are collected, provided they are
not being used at the time for military purposes.

Following World War I, in 1922, a Commission of Jurists to Consider Amendment of the Laws
of War was established by the British Empire, France, Italy, Japan and the United States of Amenica
to consider whether "existing rules of international Jaw adequately cover new methods of attack or
defense resulting from the inwoduction or development, since the Hague Conference of 1907, of new
agencies of warfare” and, "if not so, what changes in the existing rules ought to be adopted in
consequence thereof as a part of the law of nations.™"

The Commission met in The Hague from December 1922 to February 1923 and adopted the Hague
Rules of Air Warfare ™ which, though never formally adopted beyond the Commission, are generally
regarded as having "strong persuasive authority.™¥  Article 22 of the Hague Rules provides that
"{a)erial bombardment for the purpose of temrorizing the civilian population, of destroying or damaging
private property not of a military character, or of injuring non-combatants is probibited.” ln addition,
Articles 24 to 26 lay down detailed rules as to the limited circumstances upder which asnal
bombardment of military targets is permitted.

“' FRIEDMAN 435,
@ Reprinted in 17 AM. ] INT'L L. SUPP. 245 (1923).
¥ E. MEYROWITZ 11 (citing Oppenbeim and-Greenspan). -
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The next major event in the history of the Laws of War was the adoption in 1925 of the Protocol
for the Prohibition of the Use in War of Asphyxiadng, Poisonous or Other Gases, and of
Bacteriological Methods of Warfare, ratified or acceded to as of this writing by 131 States.’ The
Geneva Gas Protocol, as it is popularly called, prohibits "the use in war of asphyxiating, poisonous or
other gases, and of all analogous liquids, materials or devices.” It declares that such use "has besn
justlv condemned by the general opinion of the civilized world” and that the purpose of the Protocol
is that "this prohibition shall be universally accepted as a part of International Law, binding alike the
conscience and the practice of nations.”

In 1938, on the eve of World War 1, the League of Nations adopted, without dissent, & Resolution
on the Protection of Civilian Populations Against Bombing from the Air in Case of War, stating
that "on numerous occasions public opinion bas expressed through the most authoritative channels its
horror of the bombing of civilian populations” and that "this practice . . . is condemned under the
recognized principles of intermational law.™™

In the same year, the Intermatiopal Law Association adopted a Draft Coavention for the
Protection of Civilian Populations Against New Engines of War based on "the principles of
bumanity demanded by the consciencs of civilization.™™ The Draft Convention would bave
prohibited the bombardment of undefended towns "in all circumstances” (Article 2) as well as "aerial
bombardment for the purpose of terrorizing the civilian population (Article 4). In eerily prophetic
language, it also would have prohibited "“the use, by any method wharsoever . . . of any narral or
synthetic substance (whether solid, liquid or gaseous) which is harmful to the human or animal organism
by reason of its being a toxic, asphyxiating, frritant or vesicant substance” (Artgele 7) and of "projectiies
- specifically intended to cause fires except for use in defence against aircraft” (Article 8).

As is only wo well known, in World War I, most of the foregoing general principles as well as
specific prohibitions were honored more in the breach than in the observance. Nevertheless, the
victorious Allies, in adopting the 1945 Nuremberg Charter™, reaffirmed, inter afia, that "wanton
destruction of cities, towns, or villages, or devastation not justified by military necessity” was a war
crime and declared “inhumane acts commined against any civilian population” to be 2 crime against

' Concluded 17 June 1925, cotered into force 8 February 1928, 94 LN.T.S. 65, reprinved in 14 INT'L LEG.
MATS. 49 (1975), SCHINDLER-TOMAN 115 (hereinafier “the 1925 Geneva Gas Protocol™).

* Adopted 30 September 1938, 1938 LEAGUE OF NATIONS OFFICIAL JOURNAL, 19th Sess. (12-30 September
1938), Special Supp. 182, at 15.

Y SCHINDLER-TOMAN 223.

¥  Agresment by the Government of the United Kingdom of Great Britain end Northern Irelaod, the
Governmeat of the United States of America, the Provisional Government of the Fremch Republic, and the
Government of the Union of Sovier Socialist Republics of the European Axis and Charter of the Interpariopal
Military Tribunal, concluded 8 August 1945, entered into force 8 August 1945, 82 UN.T.S. 279. Tae principles
of the Nuremberg Charter were unanimously eodorsed by the United Nations Geaeral Asscmbly in Affimmation
of the Principles of International Law Recognized by the Charter of Nuremberg Tribunal, adopted 11 December
1946, G.A. Res. 95, Ist Sess., ar 1144, UN. Doc. A/216 (1946), a 1144,
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umanity’¥. The Nuremberg principies were reaffirmed in their entirety by the Intemational Law
“ommission of the United Nations in 1950°%, thus giving them the imprimatur of the international
:gal community and countering the occasional criticism of the Nuremberg Charter as "victors’ justice.”

The four Gepeva Cooventions of 1949%" represent the most complete codification  of
wumanitarian faw up to0 the time of their adoption. They also contain, for the first time, 2 detaiied
Coovendon (No. IV) Relative to the Protection of Civilian Persons in Time of War.®

Suczeeding years saw the adoption of a number of legal insguments which greatly reinforced the
jotion of moderateness in the conventional and customary internatiopal laws of war. In 1956, the
nternational Commitiez of the Red Cross adopted Draft Rules for the Limitation of the Dangers
'neurred by the Civilian Population in Time of War.”” The Preamble of this inswument speaks
>f "the limjts placed by the requirements of humanity . . . on the use of armed force™ and states that
"the civilian population shall continue 1o enjoy the protection of the general rule set forth in Article 1,
ind of the principles of international faw.” Article | states:

Since the right of the Parties to the conflict to adopt means of injuring the enemy is not
unlimited, they shall confine their operations to the destruction of his military resources, and
leave the civilian population outside the sphere of armed attack.

In addition, Article 6 provides that "[ajtracks directed against the civilian population, as such, whether
with the object of terrorizing it or for any other reason, are prohibited,” followed by a list of specific
prohibitions designed to minimize the infliction of harm on non-combatants and including a chapter oo
"Weapons with Uncantrollable Effects.” Article 14 of this chapter provides:

Without prejudice to the present or funure prohibition of certain specific weapons, the use is
prohibited of weapons whose harmiul effects—resulting in particular from the dissemisation
of incendiary, chemical, bacteriological, radicactive or other agents - could spread to an

¥__The Nuremberg Charter was adopted two days after the puclear bombing of Hiroshima, oge day before
the bombing of Nagasaki. This may explain why the Charter of the Internatiopal Military Tribunal for the Far
East, proclaimed by the Supreme Commander for the Allied Powers on 19 Jaguary 1946, defines war crimes
merely as “violations of the laws or customs of war” and, umlike the Nuemberg Chaner, does not meation
~wanton desTruction of cities . .. not justified by military necessiry” as an example of war crimes. FREDMAN 894,

897.

“ Principles of lnternational Law Recognized in the Charter of the Nuremnbderg Tribunal and in the Judgment
of the Tribunal, adopted 2 August 1950: Report of the Imternavional Law Commission Covering is Second
Session, § June-29 July 1950, UN. Doc. A/1316, 01 Y.B.LL.C. 374, reprirted in SCHINDLER-TOMAN 923.

31 See pote 47, supra.

1) ]d‘

* DRAFT RULES FOR THE LDMITATION OF THE DANGERS INCURRED BY THE CIVILIAN POPULATION IN TIME
OF WaR (internationai Commirtes of the Red Cross, 2d ed. 1958), reprirves in SCHINDLER-TOMAN 255,
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unforesesn degres or escape, either in space or in time, from the control of those who employ
them, thus endangering the civilian population. **

In 1963, the International Conference of the Red Cross adopted a Resolution on Protection of Civilian
Populations Against” the Danger of Indiscriminate Warfare,*” reaffirming the following three

principles:

(1) the right of the pénies to a conflict to adopt means of injuring the enemy is not uniimited;
(2) it is prohibited to Jaunch attacks against the civilian population as such; and

(3) distinction must-be made at all times between persons taking part in the hostilities and
members of the civilian population to the effect that the latter be spared as much as
possible.

Significantly, the resolution added a fourth principle: "The general principles of the Law of War apply
to nuclear and similar weapons.”

Three-years later, on 12 May 1968, the International Conference on Human Rights convened by
the United Nations in Teheran, adopted, by a vote of 67 to pone, with two abstentions, 2 Resolution
on Human Rights in Armed Conflict”., Emphasizing the continuing importance of the Hague
Conventions of 1899 and 1907,*Y the Geneva Gas Protocol of 1925%¢ and the Geneva Conventions
of 1949, the resolution requested the Secretary-General to remind all States of their obligations to
observe "the existing rules of international law” concerning armed conflicts and made a special point
of quoting in full the operative portion of the text of the de Martens Clause. %

The following year, the Instinte of International Law, me=ting in Edinburgh on September 9, 1969,
adopted, by 60 votes to one, with two abstentions, a Resolution on the Distinction Between Military
Objectives and Non-Military Objects in General and Particularly the Problems Associated with

* Emphasis added.

' 20TH INTERNATIONAL CONFERENCE OF THE RED CROSS, RESOLUTIONS 21 (1965).

.- * Resolution XXIIl adopted by the International Conference oo Human Rights
12 May 68, UN. Doc. A/CONF. 32/41, Sales No. 68, XIV2, reprimed in SCHINDLER-TOMAN 263.

* See text accompanying notes 4347, supre.
* Supro pote 51.
' Supra note 47.

¥ See texi immediately preceding note 47, supre.
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Weapons of Mass Destruction.” The anention of the Court is respectfully invited 1o the following

excerpts from this important contribution to the customary law of war:

Considering that, if an armed conflict occurs . . ., the protection of the eivilian population is
one of the essential obligations of the parties,

Having in mind the general principles of -international law, the customary rules and the
conventions and agreements which clearly restrict thc extent to which-the parties engaged in

a conflict may barm the adversary,

Having also in mind that thsc rules . . . have been formally confirmed on several occasions
by a large number of international organirzations and’ especially by the United Nations
Organization,*

Being of the opinion that thesc rules have kept ther full validity norwithstanding the
infringements suffered,

Having in mind that the consequences which the indiscriminate conduct of hostilities and -
particularly the use of nuclear, chemical and bacteriological wezpons, may involve for civilian
populations and for mankind as a whole, '

Nates that the following rules form part of the principles to be observed in armed conflicts by
any de jure or de facto government, or by-any other authority responsible for the conduct of

hostilities:

1.

The obligation to respect the distinction between military objectives and non-military objects
as well as between persons participating in the bostilities and members of the civilian
population remains a fundamental principle of the international law in fore. * * *

Existing international law prohibits all armed attacks on the civilian population as such *

- ¥ -

Existing international law prohibits, irrespective of the rypc of weapon used, any action
whatsoever designed to terrorize the civilian population.

Existing international law prohibits the use of all weapons which, by their nature, affect
indiscriminately both military objectives and non-military objects, or both armed forces
and civilian populations. In particular, it prohibits the use of weapons the destructive effect

&7

Adopted 9 September 1969, 553-I1 ANNUAIRE DE L'INSTITUT DE DROIT INTERNATIONAL 358 (1969),

SCHINDLER-TOMAN 265,

© Ses for example the list of pertinent General Assembly Resolutions in Article § of the Finaf Act of the
Diplomaric Conference on the Reaffirmation and Developmert of International Humanitarian Law Applicabie in
Armed Conflicts, 10 Jupe 1977, UN, Doc. AZ32/144 (15 August 77), INTERNATIONAL REVIEW OF THE RED
CROSS, No. 197-8, August-September 1977 & §, reprinted in SCHINDLER-TOMAN 605.
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of which is 5o great thai it cannot be limited to specific military objectives or is otherwise
uncontrollable . . .. -

The Protocol. Additional (I) to the Gepeva Conventions of 12 August 1949, and Relating to
the Protection of Victims of International Armed Conflicts,*” adopted at Geneva on § June 1977,
rcprés:nr.s one of the most recent authoritative confirmations of the ethic of moderateness in jus ir bello.
Article 1.1 restates the de Martens Clause in its maditional form. Article 2(b) defipes "rules of
international law applicable in armed conflicts™ as including, inter’ alia, "the generally recognizad
principles and rules of international law which are applicable in armed coaflict” Ardcle 35 reaffirms
that the right of the Parties to a conflict to choose methods or means of warfare is pot unlimited and
that it is prohibited to employ weapons, projectiles and material and methods of warfare of a pature to
cause superfluous injury or unnecessary suffering; it also adds a prohibition agzinst the employment of
methods or. means of warfare causing widespread, long-term and severe damage 1o the patural
environment. Article 36 imposes on the High Contracting Parties an obligation to determine whether
the employment of new weapons, means or methods of warfare would violate “this Protocol or . . . any
other rule of international law. . .". Article 40 provides that "[i}t is prohibited to order that there shall
be no survivors, to threaten an adversary therewith or to conduct hostilities on that basis." And Part
IV contains extremely detailed rules for the protection of the civilian population, including prohibitions
of attacks against the civilian population and the patural environment by way of reprisals (Articles 51.6
and 55.2). E

The 1977 Protocol Additional (No. II) to the Geneva Conventions of August 12, 1949, and
Relating to the Protection of Victims of Non-International Armed Couflicts™ extends the
application of the humanitarian rules of warfare to certain non-ipternational armed conflicts and again
contains, in its Part TV, detailed rules for the protection of the civilian population.

A concise summary of the chief aspects of the law of war in its humanitarian aspects is contained
in Fundamental Rules of International Humanitarian Law Applicable in Armed Conflicts,
published by the International Commintee of the Red Cross and the League of Red Cross Secicties in
1978." TIts Preamble states:

International humanitarian law is made up of all the internatiopal legal provisions, whether of
written or customary law, ensuring respect for the individual in armed conflict. Taking its
inspiration from the sentiment of humanity, it postulates the principle that belligerents must
pot inflict harm on their adversaries out of proporton with the object of warfare, which is to
destrov or weaken the military strength of the enemy.

Intemational humanitarian law comprises the "law of Geneva”, which aims to safeguard
military personnel hors de combat and persons who do not take part in the hostilities, and the
"law of The Hague", which determines the nights of and duties of belligerents in the conduct
of operations and limits the choice of the means of harming an epemy.

¥ Supra pote 47. Reprinted in SCHINDLER-TOMAN 621.
” Supro note 47. Reprinted in SCHINDLER-TOMAN 689.

" Jnrernarionaf Review of the Red Cross 248 (1978), reprinted in SCHINDLER-TOMAN 733,
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It is doubtless with this perspective in mind that the Secretary-General of the United Nations, in
a recent repornt to the Security Council, noted this honorable Count’s recognition in the Case Concerning
Military and Paramilitary Activites in and against Niecaragua™ that the prohibitions contained in
common Article 3 of the 1949 Geneva Conventions,™ is law that is "based on ‘elementary
considerations of humamry and cannot be breached mn armed conﬂ:ct, regardiess of whether it is
international or internal in character.™ -

One of the most recent reaffirmations of the basic principies of humanitanian jaw is contained in
the Annex to the Report of the Secretary-General Pursuant to Security Council Resolution 808 (1993),
being the Statute of the International Tribunsl for the Prosecution of Persons Responsible for
Serious Violations of International Bumasnitarian Committed in the Territory of the Former
Yugoslavia since 1991 (which, in its Inroduction, - expresses the view of the Secretary-General that
much of the conventional law of war "has beyond doubt become part of customary intemnational law™).
Article 3 of the Statute reads in part as follows:

The International Tribunal shall bave the power 1o prosecute persons violaring the laws or
customs of war. Such violatons shall inciude, but not be lumited 10:

() employment of poisonous weapons or other weapons calculated to cause unpecessary
suffering;

(b) wanton destruction of cities, towns or villages, or devastation pot justified by military
necessity;

(c) amack, or bombardment, by whatever means, of undefended towns, villages,
dwellings, or buildings; .".

THUS the principal instruments of jus in bello demonstrte beyond peradventure that, unlike certain
other branches of international law, the core content of this branch of the law is unambiguous and
unegquivocal: moderaténess in armed conflict, the community policy desired and accepted worldwide.
The applicability of this community-wide policy to the use of nuclear weapons is discussed in the next

ensuing section.

7 Nicaragua v. United Szates, 1986 LCJ. 114,

7 Supra note 47.

 Repont of the Secretary-General pursuant to paragraph 2 of Security Council Resofution 808, 535704, &
35 n.9.

™ Id at 13.



IV. THE Law OF WAR (JUS v BELLO) PROHIBITS THE USE OF NUCLEAR WEAPONS

The essential teaching of this Section IV, which argucs that the physical use of nuclear weapons
has violated and would violate in extreme ways the core bumanitarian rules of armed conflict, is that
Jjus in bello, though never fully complied with any more than any body of law is ever fully complied

- with, continues as a vital civilizing influence upon the world communiry’s warring propensities and,
further, that in this capacity it rules out the use of puclear weapons.

A. The Principle of Discrimination: It is prohibited to use weapons that fail to discriminate
berween military and civilian personnel™

Long before the power of the atom was turned to military use, John Bassen Moore, the first
American judge on the Permanent Court of International Justice, referred to the primacy of the principle
of discrimination in jus in bello as follows:

Among the elementary principles which the development of the modern rules of warfare,
running through several centuries, has been designed to establish and to confirm, the principle
most fundamental in character, the observance of which the detailed regulations have largely
besn designed to assure, is the distinction berween combatants and non—combatants against
injuries not incidental to military operations against combatants.™

The Comprehensive Studv on Nuclear Weapons submitted by the Secretary-General of the United
Nations to the General Assembly on 12 July 1980™ examines the likely effects of the use of a wide
range of nuclear weapons, from 1 kiloton ™actical weapons"™ to strategic weapons of moderate yield
to "otal nuclear war” employing the largest weapons, with yields of up to 20 megatons of destructive
power.® It 1s impossible to read this report without being impressed ar the great extent to which the
use of nuclear wezpons has violated and would violate the jus &7 bello principle of discrimination.

The fission bomb that exploded over Hiroshima on 6 August 1945 was small by today’s standards.
It had a yield of 12.5 kilotons and today would be considered a "tactical” nuclear weapon. Yet tens of

 The headings of subsections I1to VII are borrowed from Bessie Dutton Murray Professor of Law Burus
H. Weston's seminal study Nuclear Weapons Versus Imternarional Law: A Cortertual Reassessmert, 28 MCGILL
L. J. 542 (1983) (hereinafier cited as "WESTON™).

7 1. B. Moore, INTERNATIONAL LAw AND SOME CURRENT ILLUSIONS AND OTHER ESSAYS 153
(1924).

ki)

United Nations, COMPREHENSIVE STUDY ON NUCLEAR WEAPONS [:] REPORT OF THE SECRETARY-
GENERAL, 35 UN. GAOR, Annex (Provisional Agenda Item 48(b) ¢cb. 4, UN. Doc. A/35/392 (1980), reprinred
as United Natioas, DISARMAMENT STUDY SERIES NO. 1 ch. 4 {[981).

T "Taczical puciear weapons are common terms for those nuclear weapons systems which, by virtue of their
rangs and yield as well as the way they are mcorporated in 2 gilitary organizarion, have becn designed or can
be used for employment agzinst military targers in 2 theater of war,” Jd ar 21,

® Througbout this memorial, the term “nucicar weapons”™ is used generally to refer o puclear weapons as
weapons of mass desguction. The relevance of the humanitarian ruies of armed conflict to "“mininukes,” ie., very

small werical weapons with yields of as little as 0.1 kilotons is deaht with in Section VU, infra.
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thousands of innocent civilians were burned, blasted, and crushed to death at the moment of explosion.
The number who died of their injuries within the next three months is estimated at 130,000.*" The
officizl estimate by the City of Hiroshima of total deaths atributable to this single bomb is 200,000.%

Today’s nuclear arsenals contain weapons with yields of up to several megatons, ie., several
hundred times that of the Hiroshima bomb. It has been estimated that, if a ten megaton weapon were

exploded over New York City, it would kill seven million people. ™

Nesdiess to say, it is impossible to contemplate the use of any weapon in this range other than as
a terror weapon, the purpose and effect of which is to kill and maim hundreds of thousands, if not.
millions, of .civilians. It is important, in this connection, to recall the injuncton of international faw
scholar Bums H. Weston to "be clear about the true nature of nuclear weapons, especially in contrast
to so~called conventional weapons™:** .

[M]ost nuclear weapons, certainly all in the "strategic” category, are not just "somewhat more
destructive”, but many thousands or millions of times more powerful than even the largest
conventional high-expjosive weapons. . .. Unlike conventional weapons, nuclear weapons risk
purting an end to civilization as we know it . .. [Tlhe majority of nuclear weapons, “tactical” .-
as well as "strategic”, differ from convcnuonal weapons in the variety as well as the intensity .
" and scale of their physical effects. The chief characteristic of conventional weapons is their
potential for "blast” or “shock” damage, accompanied by some thermal effects (burns and
fires). By contrast, nuclear weapans produce "blast” or "sbock” damage and, in addition,
extended “thermal radiation”, "electromagnetic pulse” [EMP] effects, and invisible but highly-
" penetrating and harmful rays called "initial nuclear radiation” in the form of delayed
radioactive fallout across potentially great distances and over extended periods of time. The
radiztion effects . . . are pot unlike . . . the effects produced by chemical and biological
weapans as opposed to conventional high-cxplosive weapons. Finally, in sgll further contrast
10 conventicnal weapons, nuclear weapons, even those with fairly Jow yields, are capabie of
harming noncombar.ants (including civilians and neumzl parties) virrually inevitably.'

Or as elder statesman George Kennan has written: "Conventional weapons can bring injury to
noncombatants by accident or inadvertence or callous indifference; but they don’t always have to do '
it. The nuclear weapon cannot help doing it, and doing it massively, even where the injury is
unintended by those who unleash it ™

' See ]. Schell, supra note 10, at 37.
“ R_ Lifton and R. Falk, fndgensible Fezpons 40 (1982).
' T. Stonier, NUCLEAR DISASTER 24 (1964).

¥ WESTON 549.

Y otd a 550, -

* G. Kennan, THE NUCLEAR DELUSION {:] SOVIET-AMERICAN RELATIONS IN THE ATOMIC AGE 203 (1982).
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A forceful staternent of the indiscmminately brutal nature of nuciear weapons is found in the
Preamble of the 1967 Treaty for the Prohibition of Nuclear Weapons in Latin America®”
popularly known as the Treary of Tlatelolco, to which, as of this writing, 25 Western Hemispheric
Statas are. party. Proclaims the Preamble: "nuclear weapons, whose terrible effects are suffered,
indiscriminately and inexorably, by military forces and civilian populations alike, constitute, through
the persistence of the radioactivity they release, an.amack on the integrity of the human species and -
ultimately may even render the whole earth uninhabitable.”*

B. The Principle of Proportisnality: It is prohibited to effect reprisals which are
disproportiopate to their antecedent provocations or to legitimate military objectives, or
disrespectful of persons, institutions and resources otherwise protected by the laws of war

It follows from the discussion in the preceding subsection that any use of nuclear weapons in
response to conventional weapons violates the principle of proportionality. As a leading scholar on the
law of nuclear weapons,™ writes:

A partir d’un certain niveau, la notion de proportionnalité —et 1'idée de licité qui lui est
associée—perd toute signification. Par définitog, le principe de proportionnalité est totalement
incompatible avec les destructions massives. 1] devient inapplicable avant que I’échange des
frappes nucléaires n’ait atteint Je seuil de 1a massivité.>

But this does not dispose of the more difficult question of the legitimacy vel/ non of a nuclear
response to a nuclear attack. In this connection, the overnding norm is that reprisals "must conform

¥ Concluded 14 February 1967, Entered into fores in accordznce with Armicle 28. 634 UN.T.S. 281.

' See also the Prezmble to the South Pacific Nuclear Free Zone Treary, concluded 6 August 1985, enter=d
into forcz 11 December 1986, UN. Doc. CD/633 (1985), UN. Doc. CD/633/Corr. 2 (1985), and U.N. Doc.
CD/833/Annex 4/Rev. 1 (1987), 24 INT'L LEG. MATS. 1442 (1935):

The Parties to this Treary = * *

Gravely concerned that the continuing nuclear arms race preseats the risk of uclear war which would
bave devastating consequences for all people

Cornvinced that al] countries have an obligation to make every effort to achieve the goal of eliminating
all puclear weapons, the terror which they bold for humankind and the threar which they pose to life
on earth . . ..

** Cf H. Meyrowirz, Le Starut des Armes Nucléatres en Droit Imternational, 25 GERMAN Y, B.INT'L L. 219
(1982).

% e "Beyond a cerain evel, the principle of proportionaliry—and the idea of lawfulness
associated with ii—loses all significance. By definition, the principle of proportionality is totally
incompatible with massive desguction. It becomes inapplicable even before the exchange of nuclear
blows has reached the threshold of massiveness.” H. Meyrowitz, Le Régime des Armes Nucléaires
Selon le Droit de la Guerre, m LAWYERS AND THE NUCLEAR DzBATE 398 (M. Cohen & M.Gouin eds.
1988).
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in all cases 10 the laws of humanity and morality”*~that is, the infliction of reprisals is subjezt 10 all
the other principies of humanitanian law. Thus: "civilian populations . . . shauld not be the object of
reprisals,” per Amicle 7 of United Nations General Assembly Resolution 2675 (XXV) on Basic
principies for the protection of Civilian Populations in Armed Conflicts;”™ and "[rjeprisals 2gainst
protscted persons and their property are prohibited,” per Anticle 33 of the 1949 Geneva Convention (Na.
TV) Refative to the Protection of Civilian Persons in Time of War. Simiiarly, 1977 Geneva Protocol
Additional (I) to th= Geneva Conventions of August 12, 1949, and Relating to the Protection of Victims
of International Armed Conflicts,”™ which several of the nuclear weapon States self-servingly claim
does not apply to the use of puclear weapons,™ repeaiedly stresses the probibition of reprisals that
fail to meet the test of proportionality: "[r]eprisals against the persons and objects protected by this Part
are prohibited” (Article 20); "Attacks against the civilian-population-or civilians by way of reprisals are
prohibited” (Article 51(6)); "[clivilian objects shall not be the object of amtack or reprisals™ (Aricle .
52(1)); Tit is prohibited to make [cultural objects and places of worship] the object of reprisals” (Article
53(c)); "these objects” [ie. objects indispensable to the survival of the civilian population, such as
foodstufis, agricultural areas for the production of foodswuffs, crops, livestock, drinking water
installations and supplies and irrigation works] shall not be made the object of reprisais” (Article
54(2)X4)); "Attacks against the natural environment by way of reprisals are prohibited” (Article 55(2));
"It is prohibited to make any of the works, instaliations or military objectives mentioned in paragraph
! {i.e., works or installations containing dangerous forces, namely dams, dikes, and nuclear electrical
generating suations] the object of reprisals” (Article 56(1X4)). "In international armed conflicts,” write
British international law scholars Clive Pary and John Grant, “reprisals are now unconditionally
prohibited against all categories of protected persons as enumerated in the four [1945) Geneva
Conventions on the Laws of War."™¥

In the Nauliloa Incidenr Arbitration®, "generally considered to be the most autboritative
staternzmt of the customary law of reprisals,™” the Arbitral Tribunal held, inter alia, that reprisals are
limited by considerations of humaniry® and that the measures adopted must not be excessive, in the

*' Oxford Manual, Article 86. The Oxford Manual was adoptsd unanimously by the Institute of International
Law on 9 September 1880. Its text is reprinted in SCHEVDLER/TOMAN 35 ff

7 Adopted 9 December 1970.

' Supra note 47,

* For a discussion of the "nuclear understandings” to the Protocol, see Section V1, infra.
** C. Parry and J. Graot, ENCYCLOPAEDIC DICTIONARY OF INTERNATIONAL LAWw 337 (1988).

> 2 RESPORTS OF INT'L ARB. AWARDS 1011, = 1026 and 1028 (1928).

T }. Brictly, THE LAW OF NATIONS 401 (6th «d. 1963).

™ “Eg efecto, las represalias po deben apartarse de los principios de fumanided. No e bumano que ca
algacidn de que un beligerante haya masacrado barbaramenie mujeres y aifios, €l otro responde con la misma
barpara” (tzasl: "In effect, reprisals cannot be scparated from the principles of Aumanity. If & belligerent
barbarously massacres women and children, it is not human for the other to respond with the same barbarity”).
Surro note 30, at +20. :
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sense of being out of ail proportion to the provocation received. Thus, as found in a RAND
Corporation study, "{t]he concept of Assured Deszuction, when deliberately applied to policies for the
acquisition and use of nuclear weapons, appears to be directly opposed to the most fundamental
principles found in the international law of armed conflict: . .. Even as reprisal, . . . the concept of
Assured Desguction is pronibited if it includes deliberate artacks on the civilian population.”™

In any case, it is highly questionable whether the use of force as a means of reprisal—rather than
as self-defense~is Jawful under the regime of the United Narions Charter.”™ The classic notion of
reprisal, which sanctions an illegal response to an illegal act, harks back to 2 Hobbesian conditon of
war or potential war of every State against every Stawe.”®’ But Article 2(4) of the U.N. Charter, as
is well known, commands all members to "refrain in their international relations from the threat or use
of force against the territorial integrity or political independence of any state, or in any other manper
inconsistent with the purposes of the United Nations.” Furthermore, Charter Article 33(1) provides that
"[tJhe parties to any dispute, the continuance of which is likely 10 endanger the maintepance of .
international peace and security, shall, first of all, seek a solution by negotiation, enquiry, mediation,
conciliation, arpitration, judicial settlement, resort to regional agencies or arrangements, of other
peaceful means of their own choice.” Hence renowned interpational law scholar Georg
Schwarzenberger concludes: "The combined effect of the [1928] Kellogg Pact and the Charter of the
United Nations . . . bas been to resolve the dilemma anising from the co-existence of a limited right to
apply forcible reprisals and an uniimited right to resort to war. Under this international quasi-order,

':Ll wiaqy

forcible reprisals have become illegal.

The principal purpose of the United Nation‘s_, as stated in the Preammble to the Charter, is "o save
succeeding generations from the scourge of war."'® Clearly this purpose would be fruswated if a
counTy subjected to a nuclear attack were 1o retaliate in kind, since the likely outcome of such an

¥ (. Builder and M. Graubard, THE INTERNATIONAL LAW OF ARMED CONFLICT: IMPLICATIONS FOR THE
CONCEPT OF MUTUAL ASSURED DESTRUCTION (1982).

19 Cf 1. Brownlie, INTERNATIONAL LAW AND THE USE OF FORCE BY STATES 281-82 (1963) and sources
cited at 281 n4.; also Declaration on Principles of Internadonal Law Copceming Frieadly Relations and
Co—operation Among States in Accordaoce With the Charier of the United Narions, adopted by the UN. General
Assembly, 24 Ocober 1970, G.A. Res. 2625, UN. GAOR, 25th Sess,, Supp. No. 28, ar 121, UN. Doc. A/8028
{1971), reprinted in 9 INT'L LEG. MATS. 1252 (1970) ("Staes have a duty to refrain from acs of reprisal
iovolving the use of force™); and DIGEST OF U.S. PRACTICE IN INTERNATIONAL Law 700 (1574), quoting the 1.5,
Department of State as supporting the Declararion and staning that it believes it to be "desirable to maintain the
distinction between acts of lawful seif-defense and.unlawful reprisal.”

% ~The condition of man . . . is 2 condition af war of everyope agains: everyone.” LEVIATHAN, Pr L, ch.
4, -

192 A MANUAL OF INTERNATIONAL Law 151 (1976). Ses also RESTATEMENT (THIRD) OF THE FOREIGN
RELATIONS LAW OF THE UNITED STATES § 905 Reporters’ MNoie 2 and sources cited there, inciuding seveszl
'Securicy Council reselutions.

') In the words of Judge Spender, in Cerain Experses of the United Nations (Article 17, paragraph 2 of
the Chorter) (Advisory Opinion), 1962 1.CJ. 151, a1 186: "The pnnc:plc pcrvadmg the whole of the Charter end
dominating it is that of maictaining ioternational peace =nd security . . . - -
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exchange would be the massive destruction of life in both countries, not to mention their peighbors and,
depending on the size of the exchange, the rest of the planet. A second use of nuclear weanons, in
other words, would be impermissible as reprisal and ineffective as well as impermissible as self-defense,
_ since defensive mililary action is subject to the laws of war to the same extent as offensive military

action.

1t follows that the docmine of deterrence, which is the current justification for the stockpiling and
potential use of nuclear weapons, is devoid of any basis in the universally accepted sorms of
humanitarian law. None of the rules recited above make any exception for & second "defensive”™ use
of nuclear weapons. The prohibition of their use is absolute; it is & rule of jus cogens analogous o the
rule of human rights law that makes torture & majum-in se and therefore does not aliow for the use of
torture in response to torture. As staied by Judge Jens Evensen, a former member of this Court, in 2n
April 13, 1989 press conference at The Hague (commemorating the 90th anniversary of the Hague
Conventions of 1899):

Reprisals are themselves violations . . . {and] the very nature of modern weapons are {sic] such
that nuclear weapons should never be allowed to be used, never as first use, never as reprisals.
. .. The use of nuclear weapons is the ultimate crime. . . . We can formulate all kinds of
scenarios, but that doesn’t change the basic approach that there are certain weapons of warfare
that are iliegal and criminal and the behavior of the other party doesn’t make them legal. . .~

104

Judge Evensen added: "One thidg quite clear to me is that according to the U.N. Charter we have an
obligation to get rid of all nuclear weapons.™'™

C. The Principle of Necessity: It is prohibited to use weapons whose effect is grester than that
required to achieve a legitimate military objective

The principle of necessity is sometimes cited to justify the only two oceasions in which auclear
weapons have been used: the bombing of Hiroshima and Nagasaki. The killing of a few hundred
thousand civilians, so the argument goes, saved the lives of millions of Americans and Japanese who
would have been killed in 2 military assault on the Japanese mainland, if the nuclear anracks on the two
Japanese cities had not ended World War 1./ This theory of military necessity, sometimes referred
to as the broad interpretation, holds that military pecessity overrides all other principles and that
whatever means are cbosen to achieve the end of victory, are justified. But, as will be seen from the
authorities cited below, necessity, like reprisal, is not an absolute. If pecessity could be used to justify
otherwise prohibited weapons or tactics, it would make a mockery of such prohibinons; military

™ Press release, United Nations Press Association (UNCA), Press Conference with Judge Jens Evensen, 13
April 1989.

1af fd

% E. MEYROWTTZ 29. -




commanders would always invoke necessity to justify whatever weapons or wactics they chose to
employ, no matter how bruwal or inhumane.””

As early as the 1863 Lieber Code ™" the n:smcuons on the principle of necessity were clearlv
speiled out:

Article 14, Military necessity, as understood by modem civilized nations, consisis of the
necessity of those measures which are-indispensable for securing the ends of war, and which
are lawful according 10 the modern law and usages of war '™

Articie 15. Military necessity admits of all direct destruction of life or limb of armed
enemies, and other persons whose destruction is incidentally unavoidable.''™ . .

_Articles 16. Military necessity does not admit of cruelty—that is, the infliction of suffering
for the sake of suffering or for revenge, nor of maiming or wounding except in fight, nor of
torture to extract confessions. It does not admit of the use of poison in any way'¥,
nor of the wanton devastation of a district . . . and, in general, military necessity does not
include any act of hostility which makes the return to peace unnecessarily difficult

Similarly, in the 1868 Declaration of St. Petersburg," it was laid down 2s 2 norm of humanitarian
law that “the only legitimate object which States should endeavor to accomplish during war is to
weaken the military forces of the enemy.” The use of 2 weapon of mass destruction against the civilian
- population may weaken the enemy’s will to fight; it does not weaken the enemy’s “"military forces.”
And in the 1938 Resolution on Protection of Civilian Populations Against Bombing from the Air
in Case of War, the League of Nations spelied out the necessity-humanity dichotomy in even greater
derail, as follows:

Considering that on numerous occasions public opinion bas expressed through the most
authoritative channels its horror of the bombing of civilian populations;

" For a discussion of the broad versus the parrow interpretation of military pecessity, arguing that the

“weight of argument” and “the balance of legal opinion” clearly favor the parrow interpretarion, see T. Nardin,
The Laws of War and Mora! Judgmert, in R, Falk, F. Kratchowil and S. Mendlovirz, INTERNATIONAL LAw: A
CONTEMPORARY PERSPECTTVE 441 ff. (1985).

"% See text at note 38, supra.
' Emphasis added.
' Emphases in original text.

"' It is important to note the coupling of the prohibition of avoidable cruelty with the prohibition of wrrurs,
two prohibitions per se.

' Note the prohibition of "the use of poison in env way,” derived from the general principle of bumanirty,
long before such use was specifically prohibited by the 1925 Geneva Gas Protocol, supre note 50.

"} Supra note 41.



Considering that this practice, for which there is no military necessiry, only causes needless
suffering, is condernned under the recognized principies of international law'' . | ..

To drzw an analogy with intemnational human nights law, which is well koown 10 divide berween
derogable and non-derogable rights,''¥ the laws of war distinguish berween norms that are subject -
10 being overridden by military necessity and those that are not. Thus, Article 58 of the 1922.23 Hague
Rules of Air Warfare''¥ provides that 2 peutral private aircraft must not be deswoyed "excapt in the
gravest military emergency™; Article 15 of the 1906 Geneva Convention for the Amelioraton of the
Condition of the Wounded and Sick in Armies in the Field"” provides that buildings end material
cannot be diverted from their use in caring for the sick and wounded, except "in case of important
military necessity™; Article 54(5) of 1977 Geneva-Protocol-Additional No. I''¥ permits a Party to
derogate from the prohibition agaiast the desyuction or remaval of foodstuffs and other objects
indispensable to tbe survival of the civilian population, but only within territory "under its own control
where required by imperative military necessity”; Articles 62, 67, and 71 of the same instument
grohibit interference with civil defence organizations and relief personnel “"except in case of imperarive..
military pecessity”; Artcle 17 of 1977 Geneva Protocol Additiopal No. H'Y prohibits the
displacement of the civilian population “uniess the security of the civilians invoived or imperative
military reasons so demand”; and Article 11 of the 1954 Convention for the Protection of Caoltural - -
Property in the Event of Armed Conflict® provides that immunity may be withdrawn from
cuitural property "only in exceptional cases of unavoidable military necessity.”

No such exceptions are writtea into the conventional or customary laws of war with respect to the
principles applicabie to the use of guclear weapons as weapons of mass destruction. To the conwary,
common Article 1 of the 1949 Geneva Conventions'" enjoins the Parties to respect their provisions
"in all circumstances,” while common Article 3 provides that persons taking no part in the hosilities

"¢ Emphasis added.

5 1n the former category are those that may be temporarily suspended in times of emergency, such as liberty
of movement as opposed to those in the latter category, which may not be suspended upder any circumstances,
such as those ecmumerated I, fruer alia, Articles 6§ and 7 of the lntenational Covenant on Civil and Politica]
Rights, concluded 16 December 1966, catered into foree 23 March 1976, 999 UN.T.S 171: "the inherent right
to life™ and the right "{not to be] subjected to tormure or 10 cruel, inhuman or degrading treamment or punishment.”

''¢ Supra note 49.

17 Adopted 6 July 1906, entered -into force 9-August 1907, 11 LN.T.S. 440 (ultimately superseded by the
1929 convention of the same title, concluded 27 July 1929, cotered ipto force 19 June 1931, 118 L.N.T.S. 30Z.

" Supra note 47,

1 Supra oote 47,

12° Convention for the Protection of Cultural Property in the Event of Armed Conflict, and Regulazions for
the Execution of the Conventiop for the Protectian of Cuitural Property in the Event of Armed Conflic, adopted
14 May 1954, cotered inwo force 7 August 1956, 249 UN.T.S. 214,

12" Supra note 47.




shall "in all circumstances” be treated humanely and protected from violence to life and person "at any
time 2nd in any place whatsoever.” That the norms of humanitanian law are not subject to derogation
by virtue of military necessity was succinctly stated by the Judge Advocate in the case of Jn Re von
Manstein'™: "Once the usages of war have assumed the status of laws they cannot be ovemidden by
necessity, except in those special cases where the law itself makes provision for the evenmaliny . . ..
In other words, the rules themselves have already made allowance for military necessity.”'™

Furthermore, there is no authority in intemational law for the proposition that prohibited weapons
ar weapons whose use is prohibited can be used in self-defense. Thus, the famous rule in Tre Caroline
Case’™¥ that the use of force in a foreign territory is justified only in case of "an instant and
overwhelming necessity for self-defense leaving no choice of means, and no moment for deliberation”
also speaks indirectly to the question of military necessity and prohibited weapons. Professor Georg
Schwarzenberger, for instance, argues that if prohibited weapons cannot be used in self-defense, "o
‘ortiori, they may not be used on the ground of necessity.""*¥

The notion of moderateness discussed in Section IH, supra, also speaks to the principle of
necessity, as exemplified by Article 220(a) of the United States Navy Manual, which states that "[t]he
principle of military necessity permits a belligerent to apply only that degree and kind of regulated
force™®¥, not otherwise prohibited by the laws of war™”, required for the partial or complete
submission of the enermy with the least expenditure of time, life and physical resources.™ The vast
majority of commentators agres. Charles Rhyne, a former President of the American Bar Association
and counsel to U.S. President Richard Nixon, uses the following formulation: "Military necessity means
that-only that destruction necessary, relevant and proportionate to the prompt achievement of lawful
military objectives is Jegal. Not only must such destruction be necessary and relevant to the attainment
of military objectives, but it must 2iso be proportionately and reasonzbly related to the military
importance of the object of artack """ .

From the foregoing, it is clear that "military necessity,” while often invoked as a shibboleth by
States or military commanders- who have engaged in violations of the law of war, is powerless to justify
the use of nuclear weapons when the entire body of that law is taken into consideration.

16 ANN. DIGEST PUB. INT'L Law CASES 509 (1949).

Quoted in C. Parry and }. Grany, supra note 95, at 236,

34 1. B. Moore, 2 DIGEST OF INTERNATIONAL LAW 409 (1506).

¥ G. Schwarzeoberger, __THE LEGALITY OF NUCLEAR WEAPONS 4] (1958).

'3 1t is important to pote that "regulated force” is a term totally at odds with the nature of puclear weapons
and warfare.

*7 Emphasis added.
' U.S. Department of the Navy, LAW OF NAVAL WARFARE ch. 2, at 4(1955).

** C. Rhyne, Jnternational Law 421 (1971).
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D. The Principle of Humanin~ It is prohibited to use weapons that cause unnecessary or
aggravated suflering

" This principle is the military counterpart of the rule against cruel, unusual and inhuman punishment

in a2 civilian context.”¥  While it is aimed particularly at reducing the suffering of combatants, it

appiies 10 the use of weapons againsi civilians as well.

As observed in Section [, supra, the ban on excessively cruel weapons dates back to the earliest
recorded instances of humanitarian law and is a major theme runniog throughout the gradual evolution
of the laws of war. Indeed, the first major international codification of the laws of war ip modem.
times—the 1868 Declaration of St Petersburg’’’—was prompted by the desire of the Russian
government to ban the use of "dum-dum bullets,” ie., projectiles designed 10 explode upon contact with
the human body. It is embodied in the two overarching principles that the right of the parties to an
armed conflict to adopt means of injuring the enemy is pot unlimited and that, in the words of the de
Martens Clause, ™™ "“the laws of humanity” and "the dictates of the public conscience™ are to govern

the conduct of war.

It hardly needs saying that the cruelty and inhumanity of nuclear weapons is of an order.of .
magnitude astronomically greater than that of a dum-dum bullet.” Testimony concerning the effects
of nuciear weapons on humap beings by survivors of the Hiroshima and Nagasaki bombings has been
collected in two bone-chilling volumes published by the Japan Confederation of A- & H-bomb

Survivors. Herewith some examples:

[My sister] was caught in the A-bombing while she worked in the kitchen . . .. [She] umed
into pure white ashes.””

13 See, e.é., Article 5 of the Universal Declaration of Human Rights, adopted 10 December 1948, G.A. Res.
217A, UN. GAOR, 3rd Sess., Pt [, Resolutions, at 71, UN. Doc. As810 (1948); Articie 7 of the 1966

Internarional Covenant on Civil and Political Rights, supra a. 115,

1 Supra note 41.
2 See text immediately preceding note 47, supra.

1 On the nature and effect of nuclear weapons, see, iuer alia, Report of the Secretary-General og Nuciear
Weapons, supra note 78; WHO, EFFECTS OF NUWCLEAR WAR ON HEALTH SERVICES, supra text following note
4, supra; International Physicians for the Prevention of Nuciear War, LAST AID (1982); R Beres, APCCALYPSE!
NUCLEAR CATASTROPHE IN WORLD POLITICS ch. 4 (1980); S. Giassione & P. Dolan, THE EFFECTS OF NUCLEAR
WEAPONS (3rd ed. 1977); R. Liftor & R Falk, supra note 76, st ch4; (1980); London Nuclear Warfare
Triounal, THE BOMB AND THE LAW ch. 3 (1989), 1. Schell, supra note 75, & pt. I; THE FINAL EPIDEMIC:
PHYSICIANS AND SCIENTISTS ON NUCLEAR WAR pts. II & [V (R Adzms & S. Cullen eds. 1981); Ground Zzro,
NUCLEAR WAR: WHAT'S IN IT FOR YoUu? pt III (1982). See also notes 6-§ and accompapying Lexis.

D4 TE DEATHS OF HIBAKUSHA 6 (Japan Confederation of A- & H-bomb Survivors, 1991).
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For 3 days after the A-bomb, my father and | searched for my brother, and at last we found
him by the name on his clothes, His face swelied up with blisters so miserably that we could
not have told him from others without the narpe. ¥

Tne body of my father was found buried under the ground near a bomb-shelter. He was
headless and termbly burat ... (He] was identified only from a piece of his kimono jacket
artached to a bone of his body."*

The body of my mother was found headless in the kitchen, lying on her back with one of her
legs raised and her arms suetched upward. It was burnt so badly that it looked almost like
human-shaped charcoal. | remember poticing that it ‘was somebow pulpy around the
belly. ¥

The victims were walking like slecpwalkers . . .. The skin from their fingernails was dangling
down to the ground. Women bad no hair. Men had some bair but only on the upper baif of
their heads that had been covered with hats."*"

The most important and unforgemable thing is atomic disease. ! have already lost 6 relatives
because of acute atomic disease. Those who were only slightly injured were covered with
black spots, their hair falling out. They coughed up bicod and finally died.””

Since the only two nuclear weapons ever used in ‘combat were exploded over primanly civilian
targets, there are no accounts of their effect on combatants, but there 1s no reason o believe that these
would be any less cruel or inhumane than those suffered by the people of Hiroshima and Nagasaki.'*¥

The burn and blast effects of nuciear weapons and their immediate and long-range consequences,
including genetic consequences, all place them i the category of weapons that cause unnecessary and
aggravated devastation and suffering. If it cannot be said of these weapons that they violate the laws
of humanity and the dictates of the public conscience, then this cannot be said of any weapons in the
arsenals of the world's armies, past or preseat.

W d a7

N rd a1l

"7 THE WITNESS OF THOSE Tw0 DavYs 89 (Japan Confederatian of A- & H-bomb Survivers, 1991).

B Id

Nt

Yl oz 147,

'® For discussion of the legal aspects of the use of very small tactical nuciear weapons, s=e Subsecdon G(1),

-

infra.
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E. The Principle of Newrraliry: It is forbidden to ust¢ weapans that violate the neutral
jurisdiction of voo-participating States

The principle of neutality, in its classic sense, was aimed at preventing the incursion of belligerent
forees into neutral territory, or anacks on the persons or ships of neumals. Tous:
“[t}he-termitory of neumal powers is inviolable"; " “[bjeiligerents ere bound to respect the sovereign
rights of neutral powers. . ."'" "peutral states have equa! interest in having their rights respected by
belligerents . . "' It is clear, however, that the principle of neuwality appiies with equal force to
transborder incursions of armed forces and to the transborder damage caused to a peumal state by the
use of a weapon in a befligerent state. In this sense, nuclear weapous, given their unconwolizble effects,
are neutraiity-violating weapons par excellence.

In their classic study entitied Consequences of Radioactive Fallout, Lindop and Rotblar describe
‘he effects of fallout from 2 nuclear explosion:™

The radiozctiviry in the fallout can expose populations in several ways, and in different time
sequences:

* external irradiation by the radicactive cloud as 1t passes overhead,

* internal radiation through the inhzlation of radicactive particles in the air;

= external irradiation, mainly by the gamma-rays from the radioactive substances deposited
on the ground;

* internal irradistion through eating meat or drinking milk frem asimals which had ingesied
radioactive subswancss, or by drinking contaminated water.

While conceding the speculative nature of projections of this sort, the 2uthors estimate the accumulated
dose from a I-megaton explosion at 850 rads'¥ at a distance of 100 km 3.3 bours after the explosion
and 54 rads at a distance of 300 km after 11.7 hours; and the sccumulated dose from a 10-megaton
bomb at 4570 rads at 100 km after 2.8 hours and 100 rads at 800 ki after 31.9 hours."” In another

4! article 1 of Hague Copvention (No. V) Respecting the Rights and Duties of Neumal Powers and Persogs
in Case of War on Land, concluded 18 October 1907, entered into foree 26 January 1910, reprinved in 205 C.T.S.
299 (French), 2 AM J. INT'L L. SUPP. 117 (1908), SOINDLER-TOMAN 942,

42 amicie 1 of Hague Convenrion (No. XITT) Respecting the Rights @nd Duties of Neuwral Powers in Naval
War, cooecluded 18 October 1907, entered into foree 26 January 1910, reprimed in 205 C.T.5. 395 (Freach), 2
AM. I INT'L L. Supp. 202 (1908), Schindler-Toman 951.

==~ 29 preamble to Convention on Maridme Neumality, concluded 20 February 1928, est=ed into force 12
Jumuary 1931, 135 LN.TS. 1287, reprimced in SCHINDLER-TOMAN 962,

' In THE FINAL EPMEMIC, supra pote 133, a1 117,

¥

S Exposure to relatively small doses—40 rads or less—will cause radiatico sickmess (aporexiz, Dause.
vomiting, diarrhea) ip a substantial portion of the popularion afiecied. "With increasing doses morality inoreases,
reaching 100 percsgt for 2 dose of about 500 rads to the marrow.” /& ef 151

e J2 at 125,
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wable, they estimate the area covered by an accumulated dose of 1000 rads at 1000 square kilometers
from a |-mt bomb and 12,000 square kilometers from a 10-m: bomb and the area covered by an
accumulated dose of 50 rads a 18,600 square kilometers from a l.mt bomb and 148,000 square

kilometzrs from a 10-mt bomb.'”

Thus, as nuclear weapons are unabie to discriminate berwesn combatants and non-combatants, sO
also are they unable 10 discriminate between belligerent states and neutrals. The environmental effects
of nuclear weapons, discussed in the next subsection, arc equally unconwollable.

F. The Principle of Environmental Securiry: It is forbidden to use weapous that cause
widespread, long-term snd severe damage to the environment

The right to a safe, clean and livable environment is sometimes referred- 1o as a “third generation
right.” This may be so tfo the extent that it manscends the laws of war and coucems itself with
protection against environmental degradation from whatever source. But as a branch of jus in bello,
it has, like other aspecis of that law, an agcient history.

In the Old Testament, we find this injunction: "When thou shalt besiege a ciry 2 long time ... thou
shalt not desToy the tees thereof by forcing an ax against them.”'*Y And Grotius, citing the African-
born Roman poet and historian Florus, relates that "[t]he poisoning of springs . . . is said . . . to be not
only contary to ancestal custom but also conmary 1o the law of the gods.""*"

In more recent times, the protection of the environment from the ravages of war goes beyond Tess
and springs. The principle of environmental security is now recognized as parnt of intermatiopal
humanitarian Jaw: "Respect for the environment is therefore one of the foremost obligations of the
intemational community, which cannot and must 0ot sit by and idly wimess tae destuction-all oo
ofien deliberate—of the collective heritage of mankind."*"

On the basis of the following legal insguments and other evidence of State practice, there clearly
exists 2 rule of customary intemational Jaw that prohibits the use of methods or means of warfare that
are intended, or may be expected, to cause widespread, long-term, -and severe damage to the
environment.’®’  Besides that basic rule, the natural environment, as a "civilian object,” is also
protected by the customary rule of proportionality. According to this rule, an attack shall not be
launched if it may be expected to cause damage 10 civilian objects which would be excessive in relation
to the concrete and direct military advantage anticipated.™

9 1d a1 126.
3 Deuteronomy 20.

“* Supra note 28, @ Bk. I, Ch. IV, XV12. To insur= that his raders understood the prisciple tobe 2 legal
one, be thought it necessary to add “writers frequently ascribe the laws of nations to the gods.”

¥ |mernational Comminee of the Red Cross, BULLETIN NO. 198 (July 1992).

W Cf Articles 35(3) and 55(1) of 1977 Geneva Protocol Additiozz! No. I, supra note 47.

o of Anticle $T(2)a)ii) of 1977 Geneva Protoco] Additional Na. 1, swpra potz 47.
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1. The principle of environmental securily as an integral part of the internesional
jus in beila: refevan: rreaties and other instruments
a. 1963 Treaty Baosiag Nuclear Weapons Tests in the Atmosphbere, in QOuter Space apd
Upder Water'*
Precmble: . . . desiring to put an end to the contamination of man’s nawral enviroament by
radioaciive substances . . .7

b. 1976 Copvention on the Pmb:bmon of Military or any other Hostle Use o{EnnmnmenmI
Modification Techniques™

Article I(1): "Each State Party to this Copvention undertakes Dot to esgage o military or aay
ather hostile use of environmental modificaton techniques having widespread, longlasting or
severe effects as the means of destruction, damage or injury 0 &ny other State Pary.”

Article 1(2): "Each State Party to this Convention undertakes not 0 assisy, encourage or inducs
any State, group of States or intemnational organization to engage in activities conmary to the
provisions of paragraph 1 of this article.”

Article II: "As used in Article 1, the term ‘environmental medification techniques’ refers w any
technigue for changing, through the deiiberate manipulation of natural processes, the dynamics,
composition or stucture of the earth, including its biota, lithosphere, hydrosphere and
aunosphere, and of outer space.”

According 1o the interpretative agreement of the ENMOD Convention, the term "widespread” should
be understood as encompassing an area on the scale of several hundred square kilometers, the term
"long-lasting” as referring to & period of months {or approximately 2 season), and the tarm "severe” as
involving serious or significant disruption or harm to human lif, narural economic resources or omer
assets. ¥ -

c. 1977 Geneva Protocol Additional No. I'**

Aricle 35(3) of the provisions listed as "Basic Rule” under "Methods and Means of Warfare,”
states that "[i]t is prohibited 10 employ methods ar means of warfare which are iptended, or may be
expecied, to cause widespread, long-term and severe damage to tbe environment” Tae fact that this
provision is included in an article on basic rules implies that the protection of the environment in fime

'} Copciuded 5 Augus: 1963. Eateved into fores, 10 Ocober 1963, 480 UNTS. 43, Ome Hundred
Ninciesn (119} States are pxTy o this msyument as of this wndng.

1% Adopted 10 December 1976, Entered into foree 5 Ocioper 1678, 1108 UN.TS. I51. Fifty-seven {57)
States mre party to this insqumert as of this wiiting.

133 Ses P. Antoine, jnrerncrional Humanitcian Law and the Protection of the Ervironmeru in Time of Armed .
Confiict, INTERNATIONAL REVIEW OF THE RED CRresS (No. 291), & 525 (November-December 1992).

1% Sugra note 47. Ninery-one ($1) States are party 10 this igsTument 2s of this wriling.
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of international armed conflict must be given high priority in the conduct of hostilities.'™ I wording
covers cases in which destruction of the natural environment is not necessarily the aim of the belligeren:
who uses methods or means of warfare thar can cause widespread, long-term and severs damage to the
environment.'*

The protection of the narural environment is also required by the provisions of the Protocol's
Chapier III concerning "civilian objects™

Article 54 - Protection_of objects indispensable to the swvival of the civilian population

Article 54¢2): "It is prohibited to smack, destroy, remove or render useless objects indispensable
to the survival of the civilian population, such as foodswfis, agnicultural areas for the production
of foodstuffs, crops, livestock, drinking water installations and onigation works, for the specific
purpose of denying them for their sustenance value to the civilian population or to the adverse
party, whatever the motive, whether in order to starve out civilians, to cause them to move away,
or for any other motive.”

Article 54(4): "These objects shall not be made the object of reprsals.”

Article 55 - Protection of the navural ervironment

Articie 55(1): "Care shall be taken i warfare to protect the patural environment against
widespread, long-term and severs damage. This protection includes a prohibition of the use of
methods or  means of warfare which are intended or may be expected to cause such damage 1o
the naturzai environment and thereby to prejudice the health or survival of the population.”

Article 55(2): "Attacks agamst the natural environment by way of reprisal are prohibited.”

Article 56 - Protection of works and installatiors contcining dangerous forces

Article 56(1): "Works or installations containing dangerous forces, namely dams, dikes and .
nuclear electrical gencrating stztions, shall not be made the object of amack, even where these
objects ar¢ military objectives, if such attack may cause the release of dangerous forces and
consequent severe losses among the civilian population. . .."

As z Tcivilian objecy,” the nawral environment is further protected by the precautionary measures laid
down in Chapter IV of the Protocol, including the commands to take care to spars civilian objects
{Article 57(1)) and to observe the ruie of proportionality with respect to civilian objects (Arnicle 57(2Xa)
and (b)) in the conduct of military operations. Besides the principle of environmental security embedied
in Article 35(3), therefore, as a “civilian object™ the naturzl eavironment is protected under the

¥ P, Aptoine, supra pote 155, &t 517, 526.

13 Cf Article 22(2Xd), commentary, parz. 9 of Int'l L. Comm’'a Draft Code of Crimes Against The Peace
and Security of Mankind (as revised by the Intemartional Law Commission througb 1991), first adopied by the
UN. Intemnational Law Commission on 4 December 1954, UN. Doc. A/46/405 (1991), reprirved in 30 INT'L
LEG. MATS. 1554 (1991). - .
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proportionality rule codified in Asticie 57.%*" In view of the narure and effects of nuclear weapons,
the collateral damage 10 the environmen: and other Civiiian objects that would be caused by the use of
such wezpons would inevitably ourweigh the military advantage and so violate this rule of intermational

taw,

d. 1972 Stockholm Declaration of the United Natons Conference op the Human
Envirooment'

Principle 26: "Man and his environment must be spared the effects of nuclear weapons and all

other means of mass destruction. States must sTive o reach prompt agreement, ip the reisvan:

international organs, on the elimination and compiete destuction of such weapons.”

e. 1980 United Nations General Assembiy Resolation on Historical Respoasibility of States
for the Preservation of Nature for Present sod Future Generations'*!

"Proclgims the historical responsibility of States for the preservation of nature for present

and furure generations,

Draws the atternion of States to the fact that the continuing arms race has pernicious effects
on the environment and reduces the prospects for the pecessary internauopal co-operstion In
preserving nature on our planet; :

Cells upon States, in the interests of present and future generations, to demonsuate due
concemn and take measures . . . necessary for preserving namurs, and also to promote intemauonal
co-operation in this field; . :

Reguesis the Secretary-General, with the cooperation of the Unnied Nations Environment
Programme, to prepare & report on the pemnicious effects of the arms race on parurs and 10 seek
the views of States on possibie measures to be taken at the international level for the preservation

of nature . . .."

'** See . Boyd, Contemporary Practice of the United Sictes Relcting to Imternctional Low, 72 AM. L INT'L
L. 375, 406 (1978): "We take sadsfacion from the first codificarion of the custornary rule of proportionality
{Arucle 57} ...

% Adopted by the UN, Conferencs oo the Euman Exviromment & Stockhoim, 16 June 1972, Report of the
UN. Conference on the Human Ervirormere, Siockholm, 5-16 June 1972, UN. Doc. A7CONF.48/14/Rev.] a1
3 (1973), U.N. Doc. A/JCONF.48/14 at 2-63, and Corm. 1 (1972), reprinzes in 11 INT'L LEG. MATS. 1416 (1972).

' Adopted 30 Octbber 1980. G.A. Res 35/48, UN. GAOR. 35tk Sess, Supp. No. 48, a 15, UN. Do<.
Af35/48 (1981). On equity for furure gemerations as 2 aew =od emerging legal principie of inwrszmional

envirornumental Jaw, sez E. Waiss, IN FAIRNESS TO FUTURE GENERATIONS {1989). -
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f. 1982 World Charer for Nature'*”
Section I: General Principles

Ariticle 5: "Nature shall be secured against degradation caused by warfare or other hostile
activities.”

Section III: Implementation

Article 14: "The principles set forth in the present Charter shall be reflected in the law and
practice of each State, as well as at the international level "

Article 20: "Military activities damaging to nature shall be avoided.”

Article 24: "Each person has a duty to act in accordance with the provisions of the present
Charter; .. .7

1991 Proceedings of the Sixth Committee of the U.N. Generzl Assembly (remarks on
bebalf of the Member States of the Enropean Community)

Speaking on behalf of the European Community and its twelve Member States in the Sixth
Commines of the UN. General Assembiy on 24 October 1991 on the subject of the exploitation of the
environmenst as a weapon in times of armed conflicy, the representative of the Netherlands swted:*

q

The twelve Member Stawes of the European Community artach great importance to the
protection of the environment both in times of peace and of armed conflicy, and to the
cbservance of intermational bumanitarian law. Therefore they weicome the decision 10 place
on the agenda of the Sixth Committes the subject "Exploitation of the environment as a
weapon in umes of armed conflict and the taking of practical measures to prevent such
expioitation.” When speaking about the use of the enviromrmnent as a weapon in times of
confiict we of course cannot ignore the unprecedented eovironmental damage caused by Irag
in Kuwait In this context I would like to draw vour anention to what was recentlv stated
in a report to the Secretary-Generzl of the United Nations based on a United Nations mission,
nameiy that the deiiberate torching of the oilfields represents Kuwait's most pressing
environmental problem of today, besides which all else pales into tosignificance. As this
report rightly points out thers has never been anything like it in history before.

There cannot be any doubt that these Iragi activities were in flagrant violation of exisiing
international law.

It is clear thar existing internarional law limits the rights of belligerents to cause
suffering and injury 10 people and wreak destrucrion on objects. Mossive ecological damage

' Adopted by the UN. General Assernbly, 28 Ociober 1982. G.A. Res. 37/7 (Aanex), UN. GAOR, 37w
Sess., Supp. No. 51, at 17, U.N Doc. Af57/51, regrirzed in 22 INT'L LEG. MATS. 455 (1983). Membor Stares
vouing: 111 in faver, | against (the United States), 18 abstaining.

' UN. Doc. A/C.6/46/SP20, a 2-3, reprinted in 62 BRIT. Y. B. INT'L L. 65364 (1591).
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as a conseguence of armed conflict—be it of international or non-iniernarional charccter—czn
endanger the very basis of life on this planet for a long period of time, ™"

h. Draft Code of Crimmes Against the Peace and Security of Mankjnd"¥
Article 1903): "[Oln the basis of the rules of internationa! law in force, an internationai crime
may resuly, inter alia, from: * % °

(d) 2 sarious breach of an international obligation of essential imporance for the safeguarding
and preservation of the human environment, such as those prohibiting massive pollution of
the aonosphers or of the se2s .| "

Article 22(2): “[Aln exceptionally serious war crime is an exceptionally serious violation of
principies and rules of intemational law applicable in armed conflict consisting of any of the
following acts: * = *
(d) employing methods or means of warfare which ars intended or may be expected 10 cause
widespread, long-term and severe damage to the narural environmeng,™ '
Article’ 26: “An individual who wilfully causes or orders the causing of widespread, long-term.
and severe damage tc the natural eavironment shall, on conviction thereof, be sentenced .. .7

i. 1992 Security Council Resolution-687 (concerning the restoration of peace and security
in Iraq and Kuwait)'®” '

"The Security Council . . .

' Emphasis added.

' Supre note 158.

™ It is enlightening to gote the Intenmiopal Law Commission's commentary on draft Article 22(2Xd): "Tane
wording . . . is taken, word for word, from Article 35, paragraph 3, of Protocol 1 Additiopal to the Geneva
Conventions .. .. [T}t should be pointed out that, wnder the sub-paragraph, it is 8 qime got only to empioy
methods or means of warfare imtended to cause the damage mentoned above but aiso those which mezy be
expected 10 cause such damage. This lamer expression covers Cases in which destuction of the parural
environment was Dot the essenrial aim of the user of such methods or means of warfare, but, awzre of their
potentially disaswous consequencss for the eovironmeat, be nope the less decided to employ thewm.” U.N. Doc.
AS/CN.AML.464/Add. 4 (15 July 19591), &t 35,

"7 adopted 3 April 1991. U.N. Doc. S/RES/687 (1951), reprinied in 30 INT'L LEG. MATS. 846 (1991). See
also Security Council Resoluticn 692 (copcsrming the lisbility of Ireg for direct loss, damage mcluding
environmental damags, as 8 result of Irzg's wolawful invasion emd ocsuparion of Kuwait), 20 May 1991, U.N.
Doc. S/RES/ 692 (1991). )

149




16. Reaffirms that Lrag . . .-is liable under internauonal law for any direct loss. damage,
including environmental damage and the depietion of natural resources . . . 25 a resuli of Irag’s
unlawful invasion and occupation of Kuwait . . ..™*

With its specific reference to environmental damage and the d¢pletion of naturaf resources. Resolution
687 is clear evidence of the intemational community’s determination to ensure respect for the
environment in time of armed conflict

j.- 1992 Rio Declaration on Environment and Development™"

Principle 24: "Warfare is inherently destuctive of sustainable development. States shzl!
therefore respect international law providing protecton for the environment in times of armed
conflict and co-operate in its further development, as necessary.”

2. The principle of environmental security as part of
conventional international envirenmental law

a. Unpited Nations Cbarter

Article 55: "With a view to the creation of conditions of stability and well-being which are
necessary for peaceful and friendly relations among nations based on respect for the principle of
equal rights and self-determination of peoples, the United Nations shall promote:

(a) higher standards of living . . . and conditions of economic and social progress and
development;

a7

(b) solutions of internationai economic, social, bealth end related prodlems . . .

Article 56: "All Members pledge themselves to take joint and separate action in co-dp:zztion
with the Qrganization for the purposes set forth in Arucle 55.7

Since the well-being of peoples, their economic and social progress and development, and the resolution
of international problems all presuppose a healthy environment, these Articles of the United Nations
Charter must be interpreted as including an obligation upen the Member States to respest and prote<t
the human environment in war as well as in peace.

b. 1966 International Covenant on Economic, Social and Cultural Rights'™"
Article 12(1): "The States Parties to the present Covenant recognize the right of everyone 1o
the enjoyment -of the highest atainable standard of physical and mental healith.”

' Empbasis added.

¥ Adopted by the UN. Conference on Esvironment end Development &t Rio de Janeiro, 13 Juse 1992.
UN. Doc. A/JCONF.15126 (Vol. 1) (1992), reprirued in 31 INT'L LEG. MATS. 874 (1992).

7% Emphasis added.

1" Concluded 16 December 1966. Entered into force, 3 Jamuary 1976, 993 UN.T.5. 3. Ope hundred tweaty
(120) States are party to this insgument as of this writing.

-
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Article 12(2); "The sie2s to be taken by the States Parties 10 the present Covenant 1o achieve
the fuil realization of this night shali inciude those necessary for: * = *

(®) The improvement of all aspects of environmental . . . hygiene; . W™

1TV

¢. 1981 African Charter on Human and Peoples’ Rights
Article 24: "All peoples shall have the right to a general satisfactory enviroome: fzvoratle to

their development.”

d. 1982 United Nations Copventiop on the Law of the Ses’™

Article 192: "States shall take all measures necessary to ensure that activities under their
jurisdiction or conwol are so conducted as pot 10 cause damage by polluton to other Sutes and
their environment, and that poliution erising from incidents or activities under their jurisdiction or
conTol does not spread beyond the arcas where they exertise sovereign rights in accordance with
this Convention.”

e 1985 Vienna Coovention for the Protecton of the Ozone Layer'™

Article 2¢1): TThe Parties shall take appropriate measures . . . to protect human health and
the environment against adverse effects resulting or likely to result from human activities which
modify or are likely to modify the ozone layer.”

£ 1992 Framewark Coovention oz Climate Change'™
Arricle 3; "In their actions to achieve the objective of the Convention and to implement its
provisions, the Parties shall be guided, imer afia, by the following:

1. ‘The Partes shouid protect the climate system for the benefit of prosent and furure
generztions of humankind, op the basis of eguity and in accordapce with their common but

" differcntiated responsibilities and respective capabilities. Accordingly, the developed country
Parties should take the jead in combating climate change and the adverse effects thereof™”

'™ Emphasis added.

"™ (oncliuded 26 June 1981, Estered into force, 21 Ocober 1986. OAU Doc. CAB/LEG/E5 Rev. 5,
reprinted in 21 INT'L LEG. MATS. 59 (1982). Fory-four (44) States &z party 10 this instrument as of this writing.

U4 Concluded 10 December 1982, Eaters into force 16 November 1994, U.N. Doc. A/CONF.62/12Z,
reprinted in 21 INT'L LEG. MATS. 1261 (1982). Sixty-ope (61} States are paty W0 this insopument as of this
wTlting,.

" Concluded 22 March 1985. Eatered into force 22 September 1988, 26 INT'L LEG. MATS. 1516 (1987).
Ome hundred two (102) Staes ars party to this mscument as of s writing.

" Concluded 29 May 92. Eatersd into fores 21 March 1994, Reprirted in 31 INT'L LEG. MATsS. 849
(1992),

-
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many of which have emerged into customary international law,

g. 1992 Coaoveation ou Biological Diversity!™

Article 3: "States have, in accordance with the Charter of the United Nations and the

principles of international law, the sovereign right to exploit thelr own resources pursuant to their
own environmental policies, and the responsibility to ensure that activities within their jurisdiction
or control do not cause damage to the environment of other States or of areas bevond the limits
of national jurisdiction” (the same wording as Principie 21 of the 1972 Stockholm Declaration,

infra).

Principle 7. "States shall co-operate in a spirit of global parmership to conserve, protect and
restore the health and integrity of the Earth’s ecosystem. .. .7

Principle 25: "Peace, development and environmental prozccr.ién a:c—imcrdcpendcnr and
indivisible.” )
3. The principle of environmental security as part of

customary international environmental law

The customary swatus of the principle of environmental security is evincad by the above Teaties,
" and confirmed by the practice of

States and intemational governmental organizations in United Nations resolutions and other dipiomatic
communications. For a small sampling:

a. 1972 Stockholm Deciaration of the United Nations Conference on the Human
Envirooment'™

Principle 21: "States have, in accordance with the Charter of the United Nations and the
principles of international law, the sovereign right to exploit their own resources pursuant to their
own environmental policies, and the responsibility to ensure that activities within their jurisdiction
or control do not cause damage to the environment of other States or of areas beyond the limits
of national jurisdiction.”

b. 1982 World Charter for Nature™®
Principle |: "Nature shall be respected and its essential processes shall not be impaired.”

Principle 2: "The genetic viability on the earth shall not be compromised . . .."

' Concluded 5 June 1992. Eatersd into force 29 December 1995. Re_ar::mad in 31 INT'L LEG. MATs. 818

(1992).

' See, eg., C. G. Weeramantry, NUCLEAR WEAPONS AND SCIENTIFIC RESPONSIBILITY 93 (1987).

Supra note 160.

' Supro note 162.



¢. -1987 Legal Principles for Environmental Protecdos 2od Suswipable Development of the
Experts Group on Eoviropmental Law of the 1986 World Commission ov Epvirooment

and Development'*V

Article ]: "All human beings have the fundamental right 1o an environment adeguate-for their
health and well-betng.” '

Article 2 "States shall ensurs that the environment and panral resourcas ars conserved and
used for the benefit of present and future generations.”

d. 1990 European Council Declaration on The Eavironmental Imperative"

"As Heads of State or Government of the Ewropean Community, we recognizs our special
responsibility both to our own citizens for their environment and in a wider contexi. We
undertake 10 intensify our efforts to protect and enhance the narral environment of the’

community itself and the world of which 1t is part. . ..

The obiective of such action must be 1o guarantes citizens the right 10 a clean and
healthy environment, particularly with regard to - (inzer alio)

- the qualiry of air
- rivers, lakes and coastal and marine waters
- the guality of food and drinking water

- protection against contamination of soil . . . and deforestation
- preservation of habiuats, flora and fauna, landscape and other elements of the parural-
heritage”.

e. 1992 Rio Declaration on Eavironment and Development™

Principle ;. "Human beings are at the center of coneems for sustainable development. They
are entitied to a healthy and productive life in harmony with pature.”

Principle 2: "States have, in accordance with the Charter of the United Nations and the
principles of intemational law, the soversign right to exploit their own resources pursuant to thei”
own environmental policies, and the responsibility to ensure that activities within their jurisdiction
or control do not cause damage to the enviropment of other States or of areas bevond the limits
of national jurisdiction® (the same wording as Principie 21 of the Stockhoim Declaration, supra).
In sum, it is beyond peradventure thar the uncootroilable environmental effects of the use of
puciear weapons, even on a relatively small scale, are incompatible with the many zpd growing
prohibitions on eavironmentally damaging weapons and tacucs.

't Adopted by the WCED Expers Group on Eavirommenwml Law, 4 August 1987, UN. Doc.
WEERD/86/23/Add. ! (1986).

"2 Adopted 25-26 Jupe 1991, EUROPE DOCUMENTS NO. 16301651, 27 June 1990, = 11-13.

"7 Adopted by the UN. Coofercnce oo Eavironment and Development a1 Rjo de Janziro, 13 June 1992.
UN. Doc. A/CONT.151/26 (Val. I) (1992}, reprinved in 31 INT'L LEG. MATS, 874 (1992).
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G. The Principle of Non-Toxiciny: It is prohibited to use aspbyxiatng, poisonous, or other
gases, and all analogous liquids, materials, or substances

It is useful to recall once more.the command of Manau, the first man and the first king in the
mwvthology of India, and certainly its first law-giver:™

When the king fights with his foes in bartie, et him not swike with weapons concealed in
wood, nor with such as are barbed, poisoned, or the points of which are blazing with fire.

Presumably because of the siow, painful and treacherous way in which they act on the human body,
poisons and other chemical substances bave always besa regarded with peculiar horror as insguments
of combat, compared with such clean, if not exactly pleasant tools for dispatching an enemy as swords,
lances and bullets, Thus Grotius devotes an entire section to the proposition that "[bly the law of

nations it is forbidden to kill any one by means of poison™'*, stating, inter alic:

[Flrom old times the law of nations—if not of all nations, certzinly of those of the better sor—
has been that it is not permissible to kill an enemy by poison. . .. In speaking of Perseus(,]
Livy calls the poisoning of enemies secret crimes. Claudian, in discussing the plot against
Pvirhus which was rejected by Fabricius, characterizes it as impious, and Cicero, touching on
the same story, refers 1o it as an atrocity. ... In Valerius Maximus is the saying, "Wars ought
10 be waged with weapons, not poisons.”

Like Grotius, Lieber went out of his way to emphasize the abhorrent nature of poison as a weapon:
“[m]ilitary necessity does not admit of . . . the use of poison in any way . . .%"* "[tThe use of poison
in any manner, be it 1o poison wells, or food, or arms, is wholly excluded from modern warfare. He that
uses it puts himself out of the pale of the law and usages of war,"'*"

Similar prohibitions are found in, among other provisions, Articie 8(a) of the 1880 Oxford
Manual,'*¥ the 1899 Hague Declaration (TV.2) Concemning Asphyxiating Gases,'™ Aricle 23(a)
of the 1907 Hague Regulations, Article 5 of the 1922 Treary Relating to the Use of Submarines
and Noxious Gases in Warfare,""" and the premier treaty in this field, the 1925 Geneva Gas

™ Supra note 27,

" Supre note 28, at Bk {11, Ch. IV, S. XV,

" Supra note 38, Articie 16.

W2, Anicie 70.

' Suprg pote 91.

""" Supra note 45.

Supra note 43.

' Concluded 6 February 1922, ot ia force for other reasons, 25 LN.T.S. 202.
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Pro:o..ol " which prohibits “the use tn wzr of zs::hv:uatmz poisonous aor other gases. i of cif
analogous liguids, materials or devices™"'” and swtes that "such use has been justly condemned by
the general opinion of the civilized werld,” thus consttuting 2 good example of 2 oreary coni fumatony
rather than declaratory in narure.

Aricle 14 of the 1956 Draft Rules [of the Intemational Commines of the Red Cross} for the
Limitation of the Dangers Incurred by the Civilian Population in Time of War'” expznded on the
Genevz Gas Protocol in the following terms:

(The use is prohibited of weapons whose barmful effects—resulting in particular from the
dissemnination of incendiary, chemical, bacteriological, radioactive or other agents—could
spread to an unforesesn degres or escape, either in space or time, from the congol of those
who employ them."™

It recuires no great powers of analysis to read the ICRC language as an Aesopian reference to the
radioactive and other emissions from nuclear weapons as constituting “analogous materials or devices”
within the meaning of the Protocol. As siated in Nuclear War: What's in it for You?:'"™

Radioactive fallout is in effect a kind of poison that can be absorbed through the skin,
breathed in, or eaten. It is accumulative, which means that it collects in the body. When the
accumulated dose rises abave a cermain level, the result is "radiation sickness”, a disease that
attacks the bone marrow and other parts of the body. The first symptoms are vomiting and
diarrhea, followed by anemia, loss of hair, possible skin sores, increased susceptibiiity
infection, and finally—in the worst cases-—geath.

Because the prohlbmon in the Gas Protoco] is so uneguivocal, and its application by analogy 10 puclear
weapons so clear, it is little wonder that many highly quaiified publicists have relied on the Protocol’s
prohibition of the use of poisonous and asphyxiating gases and "all znalogous liquids, matenials and
devicss” 1o reach the conclusion that nuclear weapons are illegal.™™

" Supro note 51

¥ Emphasis added.

"™ Supra note 59.

** Emphasis added.
Supra potz 133, a1 140.

197 £ MEYROWTTZ 67, referring to the study by E. Caswén, The fllegality of Nuclear Wespors, 1971 TOLEDO
L. Rev. 89, ar 94,

-
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V. THE USE OF NUCLEAR WEAPONS VIOLATES THE INTERNATIONALLY
GUARANTEED RIGHT TO LIFE AND HEALTU

It has often been observed that human rights are interdependent; that one right, or set of rights,
cannot fulfill its promise if the implementation of other rights is wanting.” It is not easy. therefore,
to arTive at a consensus on a hierarchy of rights. On the other hand, it is not difficult 1o agree that the
one right transcending all others, the one source from which all others flow, is the right to life 'Y

The simplest and strongest formulation of this right is found in Article 3 of the 1948 Universcl
Deciaration of Human Righis™ (widely recognized as expressive of customary intemational law,
especially in relation to such "basic decencies” as respect for the physical integrity of the individual
person): "Everyone has the right to life, liberty and security of person.” Other international law
instruments display variations on the theme, including: ,

Article 2(1) of the 1950 European Convention for the Protection of Human Rights
and Fundamental Freedoms:™" "Everyone's rights to life shall be protected by law.” -

Article 6(1) of the 1966 Imernational Covenant on Civil and Political Rights:™® "Every
human being has the inherent right to [ife.”

1 See eg., Article 28 of the Universal Declaration of Human Rights, supra note 129: "Everyone is entitled
t0 a social and international order in which the rights and freedoms set forth in this Declaration can be fully
realized.” See also the Preambie to the International Covenant on Economic, Social and Cultural Rights, supra
note 171: "Recognizing that . . . the ideal of frec human beings enjoying freedom from fear and want can oaly
be achieved if conditions are created whereby cveryone may enjoy his economic, social and cultural rights, as
well as his civil and politicai rights.” A virtual identicai clause appears in the Preamble to the International
Covenant on Civil and Politicat Rights, supra note [29. The maost recent known expression is found in United
Mations General Assembly Resolution Res. 48/194i establishing the office of High Commissioner for the
Promation and Protection of All Human Rights, adopted without a vote an 20 December 1993 and stating in its
Preamble: "Aware that all human rights are universal, indivisible, interdependent and interrelated and that as such
they should be given the same emphasis.”

"™ “In its general comment 6(16) adopted at its 573th meeting on 27 July 1982, the Human Rights
Committes [of the United Nations] observed that the right to life . . . is the supreme right from which no
derogation is permitted. . . . It is basic 1o 2ll human rights.” U.N. Document A/39/644; CCPR/c21/AdE.4. See
also the comment of Theo C. Van Boven, then Director of the United Nations Division of Human Rights, in his
address at the opening of the 38th Session of the United Nations Human Rights Commission (1982): “The right
to life,” he stated, "is, without doubl the maost fundamental of ali human rights. Without legal and social
protection of human life, the very facric of our societies would be desoyed.”

¥ Supra note 130.
2 Concluded 4 November 1950. Entered into force 3 September 1953. 213 UN.T.S. 221

20 Conciuded 16 December 1966. Entered into force 23 March 1976. 999 UNTS _717.
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Article 4(1) of the 1969 American Corvention on Human Rigr:s:™® "Every person has the
right 16 have his life respected.” '

Article 4 of the 198} African Charter on Humen and People’s Rights:** "Human beings
are inviolable. Every human being shall be entitled to respect for his life and the tntegminy
of nis person.”

Article 1(a) of the 1981 Universal Islamic Declaration of Human Rights: 2o/ "Human life
is sacred and inviolable and every effon shall be made to protect 1.”

Article 6(1) of the 1989 Corvention on the Rights of ihe Ch:‘ld:"‘" "Sutes Parties recognize
that every child has the inherent right to life.”

As demonsoTzted above, the use of nuclear weapons would in most if not all circumstances result io the
taking of many thousands, if not millions, of innocent civilian lives, in violation' of several principles
of humanitaran law.”®” Such an event would violate aiso the right to life.

The point has baen recognized by the Human Rights Commines of the United Nations in its 1984
gencral comment under Article 40(4) of the Intemational Covenant on Civil and Potitical Rights™™

3. While remaining deeply concerned by the toli of buman life taken by conventional
weapons in armed conflicts, the Committes has noted that, during successive sessions of the
Genera) Assembly, representatives from all geographical regions bave expressed their growing
concem at the development and proliferation of incressingly awesome weapons of mass
Gesuction, which not only threaten hurman life bur also absord resources that couid otherwise
be used for vital economic and social purposes, particuiarly for the benefit of developing
countries, and thereby for promoting and securing the enjoyrnent of human rights for all.

™ Conciuded 22 November 1969. Eatersd into force 18 July 1978. O.AS.T.S. No. 36, O.AS. Off Rec.
OEA/Ser. L/V/123 doc. 21 rev. 6 (1979), resrirves in @ INT'L LEG. MATS. 6§73 (1970).

7 Supra note 173.

™ Adopted 19 September 1981, 4 EUR. HuMaN RTS. REP. 433 (1982).

™ Concluded 20 November 1989, Eateret imto force 2 September 1990. G.A. Res. 44725 (Annex), UN.
GAOR, 44th Sess., Supp. No. 49, e 166, UN. Doc. A/RES/44/49 (1990), reprinted in 30 INT'L 1=5 MATS. 1448
(1985).

7 See Sections 1 zad TV, suore.

¥t Supre poie 130, -
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4. The commitiee associates itself with this concem. It is eviden: thar the desigring.
testing. manufocture, possession and deplovment of nuclear weapons are among the greatesr
threats 10 the right 1o life which confront maniind today. This threat is compoundec by 1he
danger thar the actual use of such weapons may be brought about, not only in the event of
war, but even through human or mechanical error or failure*™

5. Furthermare, the verv existence and gravity of this threat generates 8 climate of
suspicion and fear barwesn States, which is in itself ‘antagonistic to the promotion of universal
respect for and observance of human rights and fundamental freedoms in accordance with the
Charter of the United Nations and the Iniemational Covenants on Human Rights.

Closely allied with, indeed an integral part of, the right to life is the right to bealth. A pumber of
treaties and other international inswuments use the language of nights in referring to health, and
therefore it is imporiant they be noted as well. Just as the use of nuclear weapons would in most if not
all circumstances result in the taking of many thousands, if not miilions, of innocent civilian lives, so
also would the use of nuclear weapons, particularly in connection with their radioactive effects, cause
widespread epidemics and other conditions of ili-health, fundamentally antithetical to the enjovment of
the right to.life, again violating several of the principles of bumanitarian law.*'¥ Pertinent provisions
nclude:

Preamble 1o the 1946 Constitution of the World Heclth Organization:*" "The enjovment of the
highest antainable standard of health is one of the fundamental rights of every human being without
distinction of race, religion, political belief, economic or social condition.”

Article 25 of the 1948 Universal Deciarciion of Fumzn Rights:*'¥ "Everyone has the right 10 as
standard of living adequate for health and well-being of himself and his family, including food,
clothing, housing and medical care and the right 10 secunity in the event of . . . sickness, disabiiity.

™ Emphasis added.

H1° See Sections [ and IV, supra. As observed by Dr. Egil Aarvik, Chairman of the Norwegian Nabel
Commitiee on the occasion of the award of the 1985 Nobel Peacs Prize to the International Physicians for the
Prevention of Nuclear War (TPPNW): "Thers is no feasible protection available against such an atomic
catastrophe {the use of puclear weapons]. Home defense zud medical services would inevitably collapse. It would
be impossibie to belp the injured and the dving, ané survivors would be subjected to the murderous long term
consequences.” Supra note 5.

M Supra pote 22

2 Supro pote 130. -
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Article 12(1) of the 1966 Imterncrional Covenant on Economic, Social and Culiura! Righes™H
“The States Parties to the present Covenant recognize the right of evervone 1o the enjoyment of the
highest anainable standard of physical and menual health.”

Article 24(1) of the 1989 Convention on the Rights of the Chiid?*'* "Siates Parties recogmize the
right of the child to the esjoyment of the highest anzinabie standard of health.”

Article 16 of the 1981 Africen Charver on Human and Peoples’ Righis:*' “Every individual shall
have the right to enjoy the best available state of physical and meptal bealth.”

V1. THE "NUCLEAR UNDERSTANDINGS" ISSUE

Questions have been raised as to whether 1977 Geneva Protocol Additional No. I”'* applies to
the use of nuclear weapons. At the time of signature, the United Kingdom apd the Uaited Sutes
stipulated formal "understandings™ that the rules established or newly introduced by the Protocal would
not regulate or prohibit the use of nuclear weapons, only so~called conventional ones. The Unjted
States, which has not yet raxified the Protocol, signed it on 12 December 1977 subject 1o the following

understanding:

It is the understanding of the United States of America that the rules established by this Protocol

were not intended to have any effect on and do not regulate or prohibit the use of nuclear
217

Weapons.
Similar understandings were voicad by the United Kingdom, which appears 1o be on the point of
ratifying, and by France, which has neither signed nor ratified the Protocol as of this wrining.

t is submitted that these understandings cannot have the effect of exempting nuclear weapoas from
the regime of humanitarian law. An understanding, while consdnring & lesser derogation from the
binding effect of a treaty than a reservation, is sull subject to the rule that 2 signing or ratifying State
may not formulate a reservation iscompatibie with the purpose or object of a treaty. It s clear beyond
peradventure that in most circumstancas, the use of puclear weapons would be totally incompatible with
the purpose and object of the Protocol, as well as with the Geneva Conventions that 1t is ipiended to

reaffirm and supplement.

3 Supra note 171,

W Supra note 206.
1 Supra gote 173,
¢ Supra pote 47.

D7 See DIGEST OF UNTTED STATES PRACTICE IN INTERNATIONAL Law $20 (J. Boyd ed. 1977).
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Hence, the "nuclear understanding™ can only be interpreted in one of two wayvs: either it is meant
to limit the application of the Protocol to nuclear weapons "as such™ (as in the formulation used in the
United States Army Field Manuai®¥, or it is intended to refer to the non-applicability to nuclear
weapons of that part of Protocol 1 that goes beyond the restatement of humanitarian law as it existed

prior 10 the Protocol’s adoption.

Arguably, the only tuly "new” provision in the Protocol relevant to nuclear weapons is Article 35
on the protection of the natwral environment This view is borge out, to some extent, by the following
statement by George H. Aldrich, United States Representative to the Fourth Session of the Diplomatic
Conference on the Regffirmation™ and Development of International Humanitanan Law Applicable
in Armed Conflicts (1977), in his report to the Deparunent of State: =Y

During the course of the Conference there was no consideration of the issues raised by the use
of nuciear weapons. Although there are several articles that could seem 10 raise questions with
respect to the use of puclear weapons, most clearly, article 55 an the protection of the nenoral
ervironment, it was the understanding of the United States Delegation throughout the
Conference that the rules 10 be developed were designed with a view 1o conventional weapons
and their effects and that the rules established by the Protocol were not intended to have any
effects on, and do pot regulate or prohibit the use of nuclear weapons. ™"

Freach iniernational law scholar Henrl Meyrowitz, in discussing the relationship between the
"nuclear understandings™ and presxisting customary law, states: "Les puissances pucléaires et leurs alliés
et protegés pourront discuter le contenu exact des régles coutumiéres; mais aucun gouvemnement ne
pourrz—e! aucun n'osera-~<ontester le principie méme de l'assujenssement de !'emploi des armes
atomiques au droit coutumicr préexistant® (The nuclear powers and their allies and protégés can discuss
the exact content of the custornary rules; but no government can--and none will dare to—contest the very
principe of the subjection of nuclear weapons to preexising customary law). >

To exempt puclear weapons from humanitarian law on the basis of the Prowcol-related
understandings would be to ignore pre-Protocol and pest-Protocol conventional and customary law, as
well as 1o give far greater weight 1o the understandings than that to which they are entitled under normal
rules of interpretation.

I See Paragraph 35 of United Stares Deparmment of the Army, Ficld Manua) 27-10, THz Law QF LAND
WARFARE (1956): “The usc of expiosive "aormsic weapons'. . . <znnot as such be regarded as violative of
international law in the absence of any customary rule of intermaional law or intenational cormvention restriczing
their employmen:” (empbasis added). For a discussion of the illegality of nuclezr wezpons under ail
circumstances, rather than "as such”, se= Secuon VI, infra.

I Emphasis added.
=9 DIGEST OF UNTTED STATES PRACTICE IN INTERNATIONAL Law™ 1977, at 919 (J. Bovd ed. 1979).
=1

=' Emphasis added.

= Suprc note 89, at 385.



VII. THE PROHIBITION OF THE USE OF NUCLEAR WEAPONS APPLIES
TO NUCLEAR WEAPONS OF ALL S1ZES IN ALL CIRCUMSTANCES

A. "Micro-pukes,” "mini-pukes,” god "tov-pukes” are oot exempt

This Memorial, 25 stated above, has been concerned principally with the use of nuclear weapons
as weapons of mass deswuction. It is useful, bowéver, 10 examine briefly the applicability of the seven
principles of jus in bello discussed above in reiation 10 the size and naturs of certain puciear weapons.

In one sense, the question is academic, particularly in view of the fact thar, as of November 1993,
it has been the Congressionally mandaied policy of the United States nor to conduct “research and
development which could jead to the production by the United States of a low-yield nuciear
wezpon."*Y  Furthermore, as far as can be ascertained, the smallest nuclear weapons cumreatly in the
arsenals of the five declared nuclear weapon Stares have z yield of 5 kilotons, e.g., 8 little less than half
of the Hiroshima bomb and one-third of the Nagasaki bomb.®¥ Everything said heretofore applies
1o weapons of this size.

On the other hand, speculation surfaces from time to time about the design and possible production
of much smaller weapons. Thus, two highly qualified researchers, William Arkin and Robert Norris,
have reported that the Los Alamos Natonal Laboratory recommends a nuclear arsenal for the United
States that would conmin several hundreds of the following “low vield” weapons: (1) 10-ton earth
penerator warheads ("micro-nukes™), (2) 100-ton anti-tactical ballistic missile warheads ("mini-oukes™),
and (3) I-kt counter-projection force warheads™("tiny nukes”). ™

This honorable Court may simply choose to disregard these data =s the musings of a group of
scientists in search of a posi-Cold War mission and therefore mot presearing 2 question nipe for
consideration. However, should the court undertake to enter into a debate of the micro/minifiny nuke
question, the following points are respectfully submired for considerztion:
1. The propesed micro-nuke, the smaliest of the potential future arsenal, is ten tmes the size of

the largest conventional bomb used in the 1991-92 Persian Gulf War.

2. No maner how smalf the nuclear weapon, it is stil} one exhibiting primarily radicactive
properties. Hence its effects, while of a fower order of magnitude than weapons in the 5-Kt
and up carsgory, are stll uncoswoilable, quasi-poisonous, and unnecessarily cruel.

= See, g, National Defense Authorizmion A« for Fiscal Year (FY) 1994, Public Law 103-160, 30
November 1993, 107 Sta. 1547, Section 3136(d) (42 U.S.C. 2121) of Ax the defines a low-yicld nuclear weapon
as one baving a yield of less than five kilotors.

R While i1 is possibie to reconfigure some warheads in existing arsemals for a yield lower than S kilotoas,
it is doubtul that reconfiguration would succassfully Limit actua] yield to much less than one kilatoo.

=3 W, Arkin and R. Norris, Tiny Nukes for Mini Mirds, THE BULLETIN OF THE ATOMIC SCEENTISTS 24 (April
1992},
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The use of any low-yield nuclear weapon against 2 militar facility would necessitate a ground
(surface or sub-surface) burst which would generate, proportionately, greatly more radiation
than an atmospheric burst since, at ground level, more matenial is available to become
radioactive than in the stmosphere.

L)

&, Therefore, the use of the proposed micro-pukes and, a forriori, the mini-nukes and tiny- nukes.
would still be absolutely forbidden by the principles of humanity and non-toxicity and,
depending on the circumstances of their use would also be prohibited by the principles of
discrimination, proportionality, necassity, peutrality, and environmental security.

5. Any use of even the tiniest nuclear weapon is likely to escalate into a nuclear exchange:
of increasing magnitude, and thus the country initiating such use would bear the gravest
responsibility for its consequences and would, at the very least, be in violation of the
principle of proportionality.  "[NJotwithstanding voguish theories of ‘inza-war
bargaining,’ ‘intTra-war deterrence,’ and controlled escalation,’ it is highly improbable that
the opposing sides would or could reswict themseives to fighting a ‘limited’ rather than
‘tot2’ nuclear war, as if somehow govemned by the ruies of the Marquess of
Quesnsbury.”>¢

Finally, consideration must always be given to the fundamental difference between nuclear wcépons
and all previous weapons in the history of warfare. Thus Henri Meyrowitz, speaking of the "special
status™ of nuclear weapons in internationzl law, states:

La raison en est la différence absolue gui sépare les armes nucigaires et les armes classiques,
malgré la miniarurisation progressive des charges ztomiques et la précision croissante des
vecteurs (The reason for this is the absolute difference that separates nuclear wezpons from
classic weapons, despite the progressive miniaturization of the atomic charges and the growing
precision of the delivery vehicles) ="

B. Deterreace is not a defense to the illegality of the use of nuclear weaposs

The current policy of the declared puclear weapon States is to retain their capacity to retaliate
against either a nuclear or a conventional antack with a puclsar counter-strike. ™ Patently, such a
response 10 a conventional amack would violate, at 2 minimum, the principle of proportionality, no
matter how devastating so-cafied conventional weapons have become.

3 WESTON 581. Westop writes further: [Als copservatively projected in the 1980 Raport of the Seraar~
General on nuclear weapons [swupro note 78), tactical nuclear warfare . . . would result in hundreds and thousznds
of nuclear explosions mnd, comsequently, uptold immediate and long-range, long-term collateral hamms. Iz
additiop, once unleasbed, the probability that tactical nuclear warfare could be kept a1 theater or bartlefield level
would be small. A crisis escalaring to the first use of even relafively small nuciear wezpons would bring s
dangerously close to the ultimate stage, # ‘swrategic exchange’, particuiarty if one of the rwo sides was itself ar
3 disadvantage in a drawn our ‘tactical exchange'” Jd a 583-%.

=% Supra note 89, at 383
*' Onlv China bas an official no-first-use policy. Ser pote 19 and accompanying @&x1 supra.
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However, as discussed in Section II above, not oniy a nuclear response 10 a comventiona! arack
but also 2 nuclear response 10 a nuclear atack would violate a1 least the principles of discrimination,
humaniry, and environmental security, and quite possibly aiso the principle of neumaliny, since there is
no purpose in incinerating entire urban populations, ravaging the patural eovironment for generations
to come, and guite possibly defiling the termitory of neighboring and distant neuwal countries other than
1o sztisfy one’s desire for vengeance. An ofi-cited study by the United States Office of Technoiogy
Assessment, published in 1979, quotes United States government studies indicating that berween 2
miilion and 20 million Americans would be killed within thirty days after a cownrer silo-anack on
United States JCBM sites, due in large part to early radiation fallout from likely surface bursts. ™"
In such circumstances, the very meaning of proportionality becomes lost and we come dangerousiy
close to condoning the Nazi German theory of Kriegsraison rejected at Nuremberg aod 10 repudiating

the jus cogens prohibition of genocide.

John Kegan, for many years & senior lecturer in military history at the Brtish Royal Militar
Academy, Sandhurst, comments pertinently on the conscience-shocking character of puciear deterrence:

Nuclear deterrence was and is abhorrent to bumane seatitment . . . since it implies that a state;
if required to defend its own existence, will act with pitiless disregard for the consequences
to its own and jts adversary's peoples, Lintle wonder that . . . deterrence theory evokes the
despest repugnance, often from patriots devoted to the national defence, even from professional
warricrs who have shed their own bloed for their counmies =

And so, additionally, the inherent illogic of nuclear deterrence is exposed: paradoxically, salvation from
extinction by nuclear weapons is to be found in the weapons of extinction themselves.

The so-called paradox of nuciear deterrence was long ago noted by Sir Winsion Churchill, speaking
on nuclear deterrence in the House of Commons in 1955: "Safery will be the sturdy child of rerror,”
Churchill. said, "and survival the twin brother of annihilation.”®" More recendy, in his famous 1982
essay on The Fate of the Earth, Jonathan Scheli addressed the inconsistency succincily:

This docmine [of nuciear deterrence], in its detailed as well es its more general formulations,
is diagrammatic of the world’s failure to come to terms With the nuclear predicament. In iy,
two trecencilable purposes clash. The first purpose is o permit the survival of the species,
and this is expressed in the doctrine’s aim of frightening everybody into holding back fom
using nuclear weapons at sll; the second purpose is to serve narional ends, and this is
expressed in the doctrine’s permiRting the defense of one’s nation and its interests by
threatening to use nuclear weapons. The strategists are pleased to call this ciash of two
opposing putposes in one docwine a paradox, but in actuality it is a contradiction. We canpot
both threaten ourselves with something and hope w avoid that same thing by making the
threat~both intend to do something and pot 1o do it . .. And sioce the deterrence docmine

=% Congress of the Unitad States, O of Technology Assesszest, THE EFFECTS OF NUCLEAR War &7
(1579).

=¢ § Kesgan, A HISTORY OF WARFARZ 48 (19%3).

S As quoted in ). Schell, supro pote 10, & 197, -
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pairs the safery and the teror, ang makes the’ former depend on the laner, the world is never
" quite sure from day to day which one is ascendani—if, indeed, the distinction can be
mainwained in the first.place. Alf that the world can know for ceru2in is that at any moment
the fireballs may amive. | have said that we do not bave two earths, one to blow up
experimentally and the other 1o live on; nor do we have two souls, one for reacting to daily
life and the other for reacting to the peril 10 all life. But peither do we have two wills, one
with which we can iotend to destroy our species and the other with which we can intend to
save ourselves, Ultimately, we must all live together with one soul and one wil{ on one
earth. B
Scheil's assessment has of course an obvious legal impiication: if the intent 10 use nuclear weapons is
inseparable from the doctrine of deterrence, and such use is illegal, then the doctrine itself must sink
under the weight of illegaliry. '

The doctrine sinks, 100, from the essential inutility of nuclear weapons. As noted by the Center
for Defense Information, a non-governmental organization headquartered in Washington, D.C. and led
by retired Rear Admiral Eugene J. Carroll and other high-ranking former officers of the United States
armed forees:

Nuciear weapons are simultaneously the most destructive and most useless weapons ever
invented. . .. The monstous devasiation and radioactive pollution created by nuclear weapons
renders them useless to achieve any rational military objective.

Nuclear weapons fziled to prevent wars, including the Korean conflict, Viemam war, and
lrag’s invasion of Kuwait. Nor have nuclear weapons besn used in warfare since 1945, Any
use of nuclear weapons in 2 scenario like the war against Irag would be self-defeating.
Nuclear weapons would bave poisoped the very land, Kuwait and Saudi Arabia, that the U.S.-
led coalition was trying to protect. Fallout could also kill one’s own soldiers as well as
countless numbers of innocent civilians.

In addition 10 bcing militarily impractical, nuclear weapons are self-inhibiting. Any use of
nuclear weapons would undoubtedly incur widespread public outery at home and abroad.™

The negative implications that these bighly practical considerations bear for the principle of military
necessity is or should be self-evident

Indeed, these and related practical considerations, as well as the moral and legal dilemmas posed
by the doctrine of nuclear deterrence, are responsible for a palpable growing resistance to the pecessity
of nuclear weapons altogether. Thus, in a recent publication of the United Narions lnstitute for
Disarmament Research (UNIDIR), Nuclear Deterrence: Problems and Perspecrives in the 1990 s, Juan
Marin-Bosch, Mexica's Ambassador to the United Nations Office, Geneva, is quoted as saying: "The

-y
=3

Jd. ar 197-98 (cmphbasis added).
=1 THE DEFENSE MONTTOR, No. XXII, ar 5 (1993). -
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whoie question of deterrence is passé. The whole question of Tying to justify the possession of nuciear
weapons in terms of deterrence, if it ever was valid, i3 cerainly no longer valid now."=*

In fact, from a practical point of view, the myth of nuclear deterrence poses the graatest nsk of
nuclear war, for the simple reason that, so long as the declared nuciear weapon States insist on reraining
their weapons for deterrence purposes, an ever increasing pumber of other presently non-nuclear-
weapons States will befieve themselves compelled to acquire such weapons themselves; and given the
porous namre of proliferation contols, they will be able to do so. Deterrence is the enemy of pon-
proliferation and proliferation is the way 10 nuclear war. [t may be said, therefore, that the adherznce
of the nuclear weapon States to their “right of deterrence” makes them not oniy openly potential
violators of the laws of war (since the effectiveness of deterrence must be based on the willingness to
use nuclear weapons), but actual violators of the 1968 Treaty on the Non-Protiferation of Nuclear
Weapons (NPT).®¥ Article VI of the NPT places an obligation op the States Parties 10 "pursue
pegotiations in good faith on effective measures relating 1o cessation of the nuclear arms race at an early
date and to nuclear disarmament, and on 2 treaty on general and complere disarmament under swicr and
effective international control."™¥ While pegotiations between the United States and former republics
of the Soviet Union have led 1o a considerable diminution of their respective nuclear arsenals, there is
currently no indication of any future movement toward nuclear disarmament, much less general and
complete disarrnament. To the conwary, the adherence 1o deterrence, by both sides, makes any such

movernent tmpossible.

The point was well put by the representative of the Holy See, H. E. Archbishop Resato Martino,
. speaking before the First Comminee of the United Nations on 25 October 1993:

L+ UNIDIR/9ING, & 89 (1993). As should be expected of 2 conference comprised maisiy of national
securiry rether than legal expats, pot every participant in the conferemce that produced this volume shared
Ambassador Marin-Bosch's view. Nevertheless, R is poteworthy thar such refermces to law 25 arz to be found
in the proceedings of the conferencz (168 pages long) are the following:

Professor Serge Sur, Depury Director of UNIDIR: "De jure, nuclear wempons remain the oaly weapons
of mass destruction which are not [expressiv] prohibited, a2 least to a certain extent, after the coneiusion
of the Chemical Weapons Convention. . .. However, the eradication of chemical weapons caanot be
equated with a contrario recognition of the legitimacy of nuclear weapons.” /fd a1 § and g.

Raimundo Gorcaler, Counsellor, Permement Mission of Chile to the United Nations Ofice, Geneva,
speaking of deterrence in the context of Article 2(4) of the United Natiops Charter: "We have 10 be very
carefu in mying to define the threat of the use of force which, by the way is also probibited by the
UNGA Resolution 2625/XXV which identifies the seven more important principies of tbe United
Nations Charter, and which has from the jegal paint of view the character of principies of ius cogers.
It cznnot be derogated ™ Jd at 137,

B3 Copcjuded 1 July 1968. Eatered into foree, 5 March 1970. 729 UNT.S. 161. One bundred ey {(150)
-States are party to this insTument as of this writing.

D¢ For statements on the imporancs of "good faith” clauses in international agreemeats, sez, Conditions of
Admission of @ State 10 Membership in the United Nations (Article 4 of Chemer) (Advisory Opinion), 1948 1.C.1
57; Temple of Preai Vikear (Cambodia v. Thailand), 1961 1.CJ. 6; North Sea Continental Sheif (Federal Republic
of Germany/Denmark and Federal Republic of GermanviNederlands), 1965 1.CJ. 3, 46,

-
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The new perod of history the world has entered enables fresh insights into the fundamental
policies of nuclear deterrence that have for so long held sway. Today, there 15 no logical re2son
for the retention and further development of such cawaclysmic- fire-power. Nuclear reductions
are not enough. Securiry lies in the abolition of nuclcar weapons and the swengthening of

u
international law.”

The viewpoint, however, is increasingly embraced in the secular as weli as the sacred order. Mr. Les
Aspin, United States President Bill Clinton's first Secretary of Defense and former Chairman of the
Bouse Armed Services Commines of the Upited States House of Representatives, addressed a
graduation commencement audience at the Massachusetts Instrute of Technology in June 1992 as

follows:

Nuclcar weapons were the big equalizer~the means by which the United States equalized the
military advantage of its adversaries. But now the Soviet Union bas collapsed. The United
siates is the biggest conventional power in the world. There is no longer any need for the
United States to have nuciear weapons as ag equalizer against other powers.

If we were to get another crack at that magic wand, we'd wave it in 2 panosecond. In fact, a
world without nuclear weapons would actually be bemer. Nuclear weapons are still the big
equalizer but now the United States is not the equalizer but the equalizee. ®¥

VII. OriNio JURIS SUPPORTS THE PROBIBITION OF THE USE OF NUCLEAR WEAPONS

This Memorial has attempted to show that, despite much flouting of the legal restaints op the
conduct as well 25 the initation of war over the years, there remains today, as lately demonsuated by
the world community's horror at the ongoing carnage in Bosnia-Herzegovina, an inherited commitment
to standards of humane conduct within which belligerents can and must operate. It has agempted to
show also that these legal standards of humane conduct in time of war (the jus in belflo) must be read,
bv any rational cr reasonable interpretation, to prohibit the use—arguably even the threat of use—of
nuclear weapons.

It remains now to confirm, in the absence of any treaty applying these standards o the use of
nuciear weapons per se, that these international humanitarian rules of armed conflict are understood and
widely accepted, as a manter of law as well as of morzlity, to prohibit the use of nuciear weapons (as
has been argued above); and, further, that the physical use of these weapons at Hiroshima and Nagasaki,
together with thetr psychological use by the nuclear weapon States in the exercise of their deterrence
policies, does not erode this opinio juris—nor, therefore, the consequent legal judgment that the use of
nuclear weapons is prohibited under international law.®”

7 Press Releass, Permpanent Obscrver Mission of the Holy Ser w the Uniied Nations, 2 December 1995,
DY As reported in THE DEFINSE MONITOR, No. XXX, & 4 (1993).

2% |t may be that an exwemely swmall, totally "clean™ weapon used in a totaily controlizble fashion
in 2 purely military context posing 0o danger to civilians ar the eavironment would be able to escape
the manifold jus in bello prohibitions discussed above. No such weapon has yet besn invented and 0o
such scenario has ever been encountered in a real-life military context. De minimis non curat Ie.. not
even as an exception to 2 general rule - -
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A. The ipternatiopal bumanitarian rules of grmed conflict are widely undersiood and
accepted to prohibit the use of nuclear weapons as a matter of law

Arguably the single most persuasive point to be made in this connection is the fact that in the
neariy fifty vears since Hiroshima-Nagasaki, there is lintie in the authoritative lierarure 10 indicate,
either explicitly or implicitly, that nucledr weapons and warfare are not or should not be prohibited by
the- humanitanan rules of armed conflict. Which should come 25 no surprise. 1t is, for example,
exceedingly difficult to imagine the United States not decrying es a beinous violation of jur in belio an
atomnic artack by Japan against the United States or other Allied temitory during World War I, and
notwithstanding the "saturation bombings” visited by American forces at other times during that terrible
conflict. Write Falk, Meyrowitz and Sandersop in-a seminal essay: "A perspective of role reversal is
helpful in orenting our undersnding of the present stams of puclear weaponry and stategic
doctine™*“~and, it may be added, of international law.

In fact, there is much to indicate that the use of nuclear weapons, certainly any known anticipated
use, is and should be prohibited by the humanitarian rules of armed conflict—although sometimes, as
befits a legal community lacking in centralized command and enforcement structures, one must rely for
evidence more on inference than its oppasite. For example, one cannot overlook that United Nations
General Assembly Resolution 95(I) of 11 December 1946, which recognized the principies of
international law formalized in the Nuremberg Charter (including the definition of a "war crime™ s
embracing the "wanton destuction of cities, towns or villages, or devastation not justified by military
necassity™;, and of a "crime against bumanity” as involving "inhumane acts committed against any
civijian population”), was adopted by unanimous vote about 2 year and z half gffer the advent of the
nuclear age in July-August 1945 Nor can one overlook, for further example, that the four 1549
Geneva conventions on the bumane conduct of war’? have been the subjects of widespread and
essentially unqualified adoption fom four to five years after the advent of the nuclear age 10 the presens
day. Except for the few sclf-interested puclear powers that, as eariier discussed, have sought—
imperfectly and arguably in violation of the law of geaties—to exempt nuclear weapons from the 1977
Protocol Additional No. I to the 1949 Geneva conventions,*¥ there is no known evideace that any
State, least of all any non-nuclear weapons State, ever bas contested that these 1949 conventions
prohibit implicitly, even if they do not prohibit explicitly, the use of nuclear weapons. Naot even ail the
declared nuclear weapon States (including now Belarus, Kazakhstan, and Ukraine) appear to have done
50. As one international Jaw scholar observed in 1983, refeming to the understandings adopted by the
United Kingdom and the United States purporting to exempt nuclear weapons from the 1977 Protocol
Additional No. 1 to the 1949 Geneva conventions, "[n]ot ope non-nuclear weapon Stare has followed
suit and none appears inclined to do so. The non-nuciear weapon States, it sesms, are variously
committed to the wholesale prohibition of nuciear weapons or, in the siternative, to their regulacion

¢ R. Falk, E. MeyTowitz and J. Sanderson, Mucleor Fecpors and imternatioral Law, 20 INDIAN §. INT'L
L. 541, 590 (1980).

" 2 UN. Doc. A/236 (1946).
! Supra pote 47.
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according to the Jaws of war most recently articulated.™* Validating this observation are, for
example, numerous pronouncements of the member States of the Non-Aligned Counmes 2sseting, inrer
alia, their perception of the costs and dangers of the nuclear arms race, their concem o achieve general
and complete disarmament, and “their rejection of all theories and concepts purporting 1o justify the
possession of nuciear weapons and their use under any circumstances™*¥ which, thev have repeatediv
maintined, "would also be 2 crime against humanity.”**

Fortunately, one need not rely exclusively on inference to prove the point being made here. There
are zmple explicit signals to substantiate a far-flung consensus or opinjo juris that the use of nuclear
weapons would, except possibly in the case of the detonation of an as yet uninvented "clean” nuciear
device in an exgemely limited traditional bamlefield setting, violate the humanitarian rules of anmed
conflict. 1t is, indeed, for this very reason that one sometimes hears the spurious argument that these
legal rules do not interdict the use of nuclear weapons because they predate the invention of such

I WESTON at 571.

3** Paragraph 8 of the Final communigué of the Meeting of Ministers for Foreign Affairs and Heads of
Delegations of the Movement of Non-Aligned Countries 10 the forry-second session of the United Navions general
Assembly, held in New York from § to 7 October 1987, reprinted in 1} THE THIRD WORLD WITHOUT
SUPERPOWERS: THE COLLECTED DOCUMENTS OF THE NON-ALIGNED COUNTRIES 549 (0. Jankowitsel, K. Sauvasnt
& J. Weber eds. 1993).

34 Paragraph 47 of the Report of the Chairman of the Eighth Corderence of Heads of Siate or Government
of Non-Aligned Counrries, beld & Harare, 1-6 Scptember 1986, reprimed in 11 THE THIRD WORLD WITHOUT
SUPERPOWERS: THE COLLECTED DOCUMENTS OF THE NON-ALIGNED COUNTRIES 168 ((O. Jmkowitsch, K.
Sauvamt & J. Weber eds. 1993); Paragraph 32 of the Final communicue’ of the Ministerial Mesting of the Co-
ordinating Burecu of the Movement of Non-Aligned Countries, held &1 Nicosia, 5-10 Seplember 1988, reprirved
in 12 THE THIRD WORLD WITHOUT SUPERPOWERS: THE COULECTED DOCUMENTS OF THE NON-ALIGNED
COUNTRIES 549 ((O. Jankowitsch, K. Sauvant & J. Weber 1993); Paregraph 8 of the Fino/ communiqus’ of the
Ministerial Meeting of the Co-ordinzring Burecu of the Maveme of Non-Aligned Cowuries, beld a Harare, 17-
19 May 1989, reprinted in 12 THE THIRD WORLD WITHOUT SUPERPOWERS: THE COLLECTED DOCUMENTS OF
THE NON-ALGNED COUNTRIES 549 ((O. Jaokowiwsch, K. Sauvant & J. Weber eds. 1993). -
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wezpons or otherwise fzil 10 memtion them by name™™ To avoid the avthonitativeness of the
consensus, the very relevance of the burnanitarian rules of armed conflict to nuclear weaponry is denied.

1. Opinio junis as expressed in United Nations General Assembly resolutions
and similar expressions of public policy

An early exampie is 1961 United Nations General Assembly Resolution 1653 (XVI) declaring "the
use of nuciear and thermonuciear weapons™ to be (a) "cootrary 1o the sping, letter and eims of the
United Nations and, as such, & direct violation of the Charter of the United Nauons,” (b} "conmary to
the rules of intemational law and to the faws of humaniry,” and (c) "a crime against mankind and
civilization.™™¥ It is wue that resolutions of the U.N. General Assembly are pot presumptively
binding on the UN. membership because they do not "legislate” in the commonly undersiood domestic
law sense of that lerm. But this fact does not deny their probity as expressions of juridical opinien®™
or, 25 Professor Rosalyn Higgins of the London School of Economics has put it, as "declarations of
consciously legal content™*¥ (for example—~ and cited by Professor Higgins~the General Assembly’s
1946 Affirmation of the Principles of Intemmational Law Recognized by the Charer of Nuremberg
Tribunal;™*" for znother, the Assembly’s 1970 Declaration on Principles of International Law
Concerning Friendly Relations and Co~operation Among States in Accordance With the Charter of the

™7 The spurious narurc of this argument has been noted by Professor Weston as follows:

The argument (that the humanjtarian rules of armed conflit do not apply because they predate the
invention of nuclear weapons or otherwiss fail 1o mention them by name] is e=sily dismissed As 2
varian! of the spurious thesis that nuclear weapons usss are without Jegal constraint in the abseace of an
explicit weaty ban, it fails  heed the multifaceted nature of the imtemaional law-creating system, taking
a view of legal process that no ope would dare accept in the domestic sphere. Morrover, legal rules
typically are interpreted to encompass marters not specifically wentioned—ofien pot evea contempiated—by
their formulators . . .. As stated by the 1945 Nuremberg Tribupal when called to adjudicate complaints
about previously undefined “aimes against bumaniry” and other crimes, "{the law af war] is not staric,
but by continual adaptation follows the neads of a changing world.” Finally, confirming the first potot,
the well Xnown [de] Marniens Clause . . . was formulared exacxly to cover such lacunae .. .. Weapons
and tactics ot dealt with specifically in the various texts mticulating the laws of war thus remmain
nonetheiess conswained by the principles of international law, including the counterbalencing principles
of humanity znd military pecsssity, and—pot to be forgouen—"the dictates of the public conscicuce.”

WESTON 564,
M G A. Res, 1653, UN. GAOR 16t Sess, Supp. No. 17, m 4, UN. Doc. A/5100 (1962).

% Observes John Noron Moare: "Genaz! Assembly resolutions taken afone . . . can be evidence of
intemational law; they can, in areas of popular conscasus, perhaps refiec thar consensus or evez aid i reating
it... J.N. Moore, Nuclear Wezpons and the Law: Enhcncing Straegic Stability in NUCLEAR WEAPONS AND
Law 51, 53 (A, Miller & M. Feioreider eds. 1983},

% R, Higgins, THE DEVELOPMENT OF INTERNATIONAL LAW THROUGH THE POUTICAL ORGANS OF THE
UnITED NATIONS 4 (1963). '

' G.A. Res. 95, 15t Sess., & 1124, UN. Doc A7236 (1946). -
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United Nations™¥). And the more is this true when the General Assembiy resolution is adopted bv
a substantial worldwide consensus, as happened with Resolution 1633 (XVI),™* and when the
essential substance of the resolution is repeated over and over again, ‘as also happened with Resolution
1653 (XVI), and not just once but at least eighteen um:s since 1961, each time by increasingly

farger majorities.**¥

Intermational law recognizes that the interpretarion of a teaty may be affected by the subsequent
practice of the parties 0 it mcludmg voting in the General Assembly in favor of one interpretation or

1 Supra pote 100.

31 Resolution 1653 (XVT) was passed by a vote of 55 to 20 with 26 abstentions, which suggests a much
smalier consensus than in fact was the case, As Chichele Professor of Public International Law ar Oxford
University Ian Brownlie points out,

{t]he only vote cast against the resolution from Africa and Asia was that of Natiogalist China, The Latin-
American States largely abstained, as also did the Scandinavian Stazes, Austria, and cemain political
associates of the West in Asia What is interesting about the voting pattern is, however, the fact thar States
representing a variery of political associations are 10 be found in the majority vote. This was drawn from
the ‘non-aligned’ African and Asian States, some African and Asian Stares with Western leanings such as
Nigeriz, Lebanon and Japan, Mexico . . . and the Communist States, Members of NATO (zpart from
Denmark and Norway), together with Australia, Ircland, New Zealand, Spain [under Franco), South Africz,
three Cenmzl American republics and Narionalist China, voted agzinst the resolution.

1. Brovwnlie, Some Legal Aspects of the Use of NMuciear Weapons, 14 INT'L & CoMP. L. Q. 437, 438-39 (1965).
in other words, except for the United States and other self-interesied npuciear weapons States and States
significantly dependent upon the United Stazes, most af the waorld voted jor the resolution.

3 Ser, e.g.. Resolution on the Non-use of Force in International Relarions and Permanent Prohibition of the
Use of Nuciear Weapons, G.A. Res 2936, UN. GAOR, 20th Sess., Supp. Ne. 31, at 5, UN. Doc:.A/8730 (1972)
(72 in favor, 4 oppased, 41 abstentions); Resolution on Nop-use of Nuclear Weapons and Prevention of Nuclear
Wezpons, G.A. Res. 33/71B, 33 UN. GAOR, Supp. No. 45, at 48, UN. Doc. A/33/45 (1978) (103 in favor, 18
opposed, 18 abstentions); Resolution on Non-use of Nuciear Weapons and Prevention of Nuclear War, G A. Res.
34/83G, 34 UN. GAOR, Surp. No. 46, m 56, UN. Doc. Af34/46 (1979) (112 in favor, 16 opposed, 14
abstentions); Resolution on Nop-use of Nuclear Weapons and Prevention of Nuclear War, G.A. Res. 35/152D,
315 UN. GAOR, Supp. No. 48, = 69, UN. Doc. A/35/48 (1980) (113 I favor, 19 opposed, 14 sbsientions);
Resclution op Non-use of Nuclear Weapons and Prevention of Nuclear War, G_A. Res. 36/92], 36 UN. GAQOR,
Supp. No. 51, ar 64, UN. Doc. AB6/5T (1981) (121 in favor, 19 opposed, 6 absteations); Resolution om the
Convention on the Prohibition of the Use of Nuclear Weapoas (with annexed Draft Convention on the Prohibition
of the Use of Nuclear Weapons), G.A. Res. 45/59B, 45 U.N. GAOR, x 117, UN. Doc. A/45/779 {1990) (125
in favor, 17 opposed, 10 abstentions); Resoiunon on the Conventon on the Prohibition of the Use of Nuclear
Weapons (with annexed Draft Conveation on the Proqibition of the Use of Nucicar Weapons), G.A. Res. 46/37D,
46 UN. GAOR, ar 127, UN. Doc. A/46/674 (1991) (122 in favor, 16 opposed, 22 abstentions). See also the full
list sez Appendix B.

% Itis belpful to note that the votes cast in respect of these many post-1961 resolutions moreesingly included
votes by States that had either voted against or abstatned is the vote oo Resolution 1653 (XVT), includiog Bolivia
Brazil, Chile, China, Colgmbia, Costa Rica, Ecuador, El Salvador, Gurm=mala, Haiti, Hopduras, lran, Malaysiz,
Niczregua, Pakistan, Papama, Parzguay, Peru, Philippines, Thailand, Uruguay, and Vcnczucla (many of them
counTies proximate to, 2nd dependent on, the United Stares),
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another. It thus is fair to conciude that General Assembly and simila- resolutions interpreting the
conventional and customary laws of war also amount to a practice that may clanify and seale legal
issues.  As Judge Jessup pointed out in his dissenting opinion in the South West Africo Cases
(1966),** the judicial task of the Court, as in that case, is © interpret the insruments presented 0
it (e.g., the UN. Charter) by applying contemporary intemational community standards for which
ssatements in General Assembly resolutions provide proof.™*”

In any event, lest there be any doubt about the validity of the opinio juris expressed in the
aforementioned General Assembly resolutions, it is instructive to nole the pleas of the member States
of the Non-Aligned Movement, many of them sponsors of the General Assembly resolutions, repeatedly
appealing for nuclear disarmament on the grounds, inter alig, that "the use of nuclear weapons would
... be & crime 2gainst humanity.™¥ Particularly noteworthy in this connection is an especially
forceful statemnent to the United Nations made by Indonesia on behalf of the Non-Aligned Movement
in November 1993. Stated Ambassador Nugrohe Wisnumuru:

The advent of nuciear weapons has added a new and frightening dimension to the potentialities
for world catasrophe. Their possession constitutes an unprecedented threar to human society
and civilization. For what is at stake is the most fundamental right of humans and nations,
which is the right to their very survivaj. Despite these self evident and principal concems, the
major powers have shown a callous disregard for the giobal calamitous consequences that
would surely easue the use of nuclear weapons. . . . [Tjhelr use as a deliberate poliucal
. decision remains a frightening possibility for the grear majority of nations. . . . Hence the
immorality and illegaliry inherent in the present situation cant oo longer be perpsmuated. !

B South West Africa (Eth. v. S. AE.) (Liber. v. S. AE.) (Seconé Phase), 1966 L.CJ. 6.

37 Similarly, the sole arbicaor, Professor Réné-Jean Dupuy, in the 1577 erbination berwesn Texaco Oversess
Pezoleum and the Libyan Arab Republic looked to the votes of States oo United Nations Geueral Assembly
resolutions o belp determine the cusiomary international Izw applicabie to pationalizations of foreign property.
See Texcco Overseas Perroleum Ca. v. Libyan Arab Republic, Award on the Merits of 19 January 1977, 17 INT'L
LEGAL MATS. 1, 30 (i$78). A notable and poteworthy domestic law instance in which General Assaubly
resolunons bave provided proof of coutemporary internatiogai community standards may be found in the case of
Fildrtige v. Pefia-Irala, 630 F. 2d 876 (1980) wherein the United Semss Court of Appeals for the Second Cucuit
beld that lorture was probibited under intemarional law, #s evidenced in part by "U.N. declarations [which] are
significant because they specify with gre= precision the obiigations of member naions under the Charter.” id.
a1 885,

1 See notes 246-247 and rccompanying ext, susra. -

39 Statement before the First Comminee of the Forry-Eight Session of the General Asscmbiy og Beaalf of
Non-Aligned Countries on Draft Resolution A/C.1/48/1. 25, 19 November 1993, Press Relense of the Permancedt
Mission of the Republic of Indonesia to the United Nations. -
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It is insTuctive 10 note, too, the history surrounding General. Assembly Resolution 2444 of 19 December
1968 on Respect for Human Rights in Armed Conflicts®*¥. Adoption of the resolution involved a
request by the Soviet delegation for the deletion of a provision “that the general principles of war apply
to nuclear and similar weapons.” The deletion was allowed, but only over the objections of the United
States representative who maintained that the laws and principies of war "apply as well to the use of
nuclear and similar weapons,” and only on the understanding that the remaining provisions would apply
regardless of the nature of the armed confiict “or the kinds of weapons used."" To this may be
added the spirit and subsiance, if pot the precise lemer, of the Final Document of the United Natioas
General Assembly Spesial Session on Disarmament, adopied 30 June 19783

2. QOpinio juris as expressed in judicial decisions

Another important expression of opinio juris that confirms that the bumanitarian rules of armed
conflict work to prohibit nuclear weapons and warfare is found in the widely acclaimed Shimoda Case,
a suit brought by five individuals against the Japanese government in 1955 w0 recover damages for
injuries allegedly sustained from the atomic bombings of Hiroshima and Nagasaki and decided by the
Dismict Court of Tokyo on December 7, 1963, the twenty-second anniversary of the Japanese surprise
attack on Pearl Harbor®® The case is imporant both for its third-party decision-making genre, a
well-known scarcity in the international legal order, and for the fact that, so far 25 is known, it is the
only attempt by any court of law anywhere to wrestle with the legal implications of nuclear warfare.
Uhimately holding that the claimants had po legal basis for recovering damages from the Japanese
government (because of Japan's waiver of war-injury claims in its 1951 Peace Treaty with the Allied
Powers), the court also reached the principal substantive conclusion that the United States” bombings
of Hiroshima and Nagasaki were contary to intsrnarional law 1o generaj and the laws of war (fur in
bello) in particular. The decision was never zppealed by the five plaintiffs, apparently because they
were sufficiently satisfied by the finding of illegality to let the Imigation lapse. But neither was it
appezied by the Japanese government cven though Tokyo had contended that the atomic bombs were
new inventions and for this rezson not expressly covered by the conventional or customary rules of the
internationa] law of war; since their use was not expressly forbidden, they argued (cven in the face of
Japan's diplomatic protest at the time of the bombings), there was no legal basis upon which to premise
a claim for compensation.

The Japanese govemnment’s argument was vigorously rejected by the court. In an opinion that
accords with the best traditions of judicial conservativism, namely, namrowing the dispositive issue to
the greatest extent possibie, it dealt not with the lJegality of atomic weapons as such, only with the

#0023 UN. GAOR, Supp. No. 18, & 50, UN. Doc. A/7218 (1968). See also UN. General Assembly
Resolution on Basic principies for the Prowecdon of Civilian Populadons in Armed Conflicts, G A. Res. 2675,
25 UN. GAOR, Supp. No. 28, = 76, UN. Doc, A/B028 (1970).

' As recounted in United St21zs Dep't of the Arr Force, INTERNATIONAL LAW—THE CONDUCT OF ARMED
CONFLICT AND AIR OPERATIONS 5-17 n.18 (AFP.110-31, 1976).

#1 GA. Res. 5-10/2, UN. GAOR, 10th Special Sess, Supp. No. 4, m 3, UN. Doc. A/S-10/4 (1978),
reprinted in 17 INT'L LEG. MATS. 1016 (1978) and 2 INTERNATIONAL LAW AND WoRLD ORDER: BASIC
DOCUMENTS (B.-Wesion ed 1994) as Document 0.C.6.

M Reprinted in [1964] JAP. ANN. INT'L L. 212 (English gansl), 32 INT'L L. REPs™626 {1564).
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legality of their use against Hiroshima and Nagasaki. The courl’s principal findings are conveniently
summarized by Richard A. Falk the Albert G. Milbank Professor of Internanional Law and Practice at

Princeton University as follows:

Ve

(3} Intemnational faw forbids an indiscriminate or blind anack upon an undefended ciry; Hiroshima

(2)

)

(4)

and Nagasaki were undefended; therefore, the amacks were ilicgal.

Imemational law only permits, if ar all, indiscriminate bombing of a defended city if it is
justified by military necessity; no military necessity of sufficient magnimude couid be
demonstated here; therefore the antacks were illegal.

Intemational law as it has specifically developed to govern aecnal bombardment might be
stretched to permit zone or arez bombing of an enemy city in which military objectives wers
concentrated; there was no concentration of milizary objectives in ecither Hiroshima or
Nagasaki; therefore, no legal basis exists for contending that the atomic artacks might be
allowable by analogy 1o zone bombing, because even the latter is legal, if at 2ll, if directed
against an area coptaining & concenwation of military targets.

International law prohibits the use of weapons and belligerent means that produce unnecessary
and cruel forms of suffering as illusated by the prohibivon of lethal poisons and bacteria; the
atomic bomb causes suffering far more severe and extensive than the prohibited weapons;
therefore, it is illegal to use the atomic bomb to realize belligersnt objecuves:

(2) that is, the duty to refrain from causing unnecessary suffering is 2 priociple of
intermational law by which al] belligerent activity is tested, whether specifically regulated
or not;

(b) that is, specific prohibitions embody 2 wider principle and this principle extends W new
weapons developments pot foresesn at the time when the specific prohibiton was agresd

-upon.

Importantly, the Shimoda court was advised by three distinguished Japanese professors of
international law, appointed by the court because of their competence to analyze the legal problems af
issue. Accordingly, though contemporary knowledge about the devastating effects of nuclear weaponry
probably would have caused the court and its distinguished advisors to be yet more circumspect about
the boundaries of military necessity, this sole judicial attempt to assess the humanitarizn rules of armed
conflict in relation to the use of puclear weapons in wartare takes on added opinio juris significance.

-3. Opinio juris as expresyed in the wrizings of "highly qualified publicists”

Complementing the foregoing is the opinio juris that is to be found in “the teachings of the most
bighly qualified publicists™ which, together with judicial decisicns such as the Shimoda decision Just
dascribed,™¥ this Court is authorized by Article 38 of its governing swatute to apply "as subsidizry

* R Falk, The Skimoda Case: A Legol Appraisal of the Alomic Artacks upen Hiroshima and Nagasak, £9
AM. L INT'L L. 759, 776 (1965). ‘

33 See tex! accompanyibg notes 246 and 247, swpro.
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mean for the determination of rules of law.” While these teachings differ in emphasis and nuance, and
while a few dissent from the thesis of this Memonal alogether, in part on the Gansparently
dubious. grounds that, though widely understood w be globally destblizing, guclear weapons are
necessary for global swbility,™” the vast majority of the scholars who have addressed the topic
clearly favor the view that the use of nuciear weapons generally would violate the humanitanian rules
of armed conflict A parnial listing is ali that is possible hers:

C. Builder & M. Graubard, THE INTERNATIONAL 1AW OF ARMED CONFLICT: IMPLICATIONS FOR
THE CONCEPT OF ASSURED DESTRUCTION (Rand Publication Series R-28044-FF, 1982); F.
Kalshoven, CONSTRAINTS ON THE WAGING OF WAR (1987); R. Lifien & R. Falk, INDEFENSIBLE

WEAPONS (1982); E. Meyrowitz, PROHIBIMON OF NUCEAR WEAPONS: THE RELEVANCE OF
INTERNATIONAL LaW (1990); B. Roling, THE IMPACT OF NUCLEAR WEAPONS ON INTERNATIONAL

RELATIONS AND INTERNATIONAL LAW (1982); G. Schwarzenberger, THE LEGALITY OF NUCLEAR
WEAPONS (1958); N. Singh, NUCLEAR. WEAPONS AND INTERNATIONAL Law (1959); N. Singh &
E. McWhinney, NUCLEAR WEAPONS AND INTERNATIONAL LAW (2d ed. 1989), J. Spaight, THE
ATOMIC PROBLEM (1948); C. Wesramantry, NUCLEAR WEAPONS AND SCIENTIFIC RESPONSIBILITY

(1987); D. Arbess, The Imernarional Law of Armed Conflict in Light of Contemporary Deterrence

Strategies; Empty Promises or Meaningful Restraimt?, 30 MCGoL L. 1. 89 (1984); 1. Bleimater,
Nucilear Weapons and Crimes Against Humaniry under Intenational Law, 33 CATE. LAW. 161

(1990); F. Boyle, The Relevance of International Law to the "Paradox” of Nuclear Deterrence, 80
Nw. U. L. REV. 1407 (1986); 1. Brownle, Some Legal Aspects of the Use of Nuclear Weapons, 14
INT'L & Comp. L. Q. 437 (1965); E. Castrén, The lliegality of Nuclear Weapons, 3 U. ToL. L.
Rev. 8% (1971); B. Chimni, Nuclear Weapons and International Law: Some Reflections, in
INTERNATIONAL LAW IN TRANSITION: ESSAYS IN MEMORY OF JUDGE NAGENDRA SINGH 137 (R.
Pathak & R. Dhokalia eds. 1992); Corwin, The Legality of Nuclear Arms Under Iruernaional Law,
5 DickinsoN J.INT'L L. 271 (1987); R. Falk, E. Meyrownz & J. Sanderson, Nuclear Weapons and
Internctional Law, 20 INDIAN 1. INT'L L. 541 (1980); J. ¥Fried, Internarional Law Prohibiting the
First Use of Nuclear Weapons: Existing Prohibitions in Iuternational Law, 12 BULL. PEACE
PROPOSALS 21 (1981); , The Nuclear Collision Cowrse: Can International Law be of Help?,

14 DeN. J. INT'L L. & POL’Y 97 (1985); H. Fujitz, First Use of Nuclear Weapons: Nuclear Strategy
vs. International Law, 3 KANSAI U. REV. L. & PoL. 57 (1982); , The Pre-Atomic Law of Wear
and its Applicabiliry 10 Nuclear Warjare, 6 KANSAl U. REv. L. & PoL. 7 (1985); , Status of
Nuclear Weapons in International Law, 7 KANSAl U. REV. L & PoL. | (1986); N. Grief, Legal
Challenges to the United Kingdom's Nuclear Defence Policy, 1989 PUB. L. 541 (Winter 1989);
Kennedy, A Critigue of United Siates Nuclear Deterrence Theory, 9 BROOKLYN J. INT'L L. 35
(1983); M. Lippman, Nuclear Weapons and internarional Law: Towards o Declaration on the

M See, eg., H. Almood, Detorence and A Folicy~Oriented Perspective on the Legelity of Nuclemr Weapons,
in NUCLEAR WEAPONS AND Law 75 (A, Miller & M. Feinreider eds. 1984); I N. Moore, supra note 249, at 51;
W. Reisman, Deterrence and Interncional Low, in NUCLEAR WEAPONS AND LAW 129 (A. Miller & M. Feipreider
eds, 1984). See also R. Lisle, Remerks: Nuclesr Weapons — A Corserwaive Approach 1o Treay Intepretczion,
9 BROOKLYN J. INT'L L. 275 (1983); E Roswow, Is There a Legel Basis for Nuclewr Deterrence Theory ard
Policy?, in LAWYERS AND THE NUCLEAR DEBATE — PROCEEDINGS OF THE CANADIAN CONFERENCE ON NUCLEAR
WEAPONS AND THE LAW 175 (M. Coben & M. Gouin eds. 1988).

*#7 See, e.g., 1. N. Moore, supra note 250, & 53. The dubious quaiity of the ergument is made menifest by
the izherent instability of 3 puclear armed and proliferating world, briefly coasidered w3 Section VII(B), supre.
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Prevention cnd Punishment of the Crime of Nuclear Humanicide, 8 Loy. L. A. INT'L & Core.
L. ANN. 183 (1986); , First Strike Nuclecr Weapons and the Justifiability of Civil resistence
under International Law, 2 TEMPLE INT'L & Comr. L. 1. 155 (1988);, E. McGrath, Auclecr
Weapons: Tne Crisis of Conscience, 107 Ma.. L. REV. 191 (1985). P. Menon, Ziiminction of
Nuclear Weopors: An Imperative Need 10 Preserve the Humen Race from Exrinction, 30 REV. DR.
MILITARE 255 (1991); E. Mevrowiz, The QOpinions of Legal Scholars on the Legal Sizius of
Nuclear Weapors, 24 STAN. 1. INT'L L. 111 (1987); H. Meyrowitz, Les juristes devant I'crme
nucléaire, 67 REV. GEN. INT'L PUB. 820 (1963); , Le Stann des Armes Nucléaires en Drot:
International, 25 GERMAN Y. B. INT'L L. 219 (1982); , Le Régime des Armes Nucléaires
Selon le Droit de la Guerre, ip LAWYERS AND THE NUCLEAR DEBATE — PROCEEDINGS OF THE
CANADIAN CONFERENCE ON NUCLEAR WEAPONS AND THE LAW 398 (M. Cohes & M. Gouin eds.

1988); V. Nanda, Nuclear Weapons and the Right to Peace Under International Law: A
Fiundamental Challenge, 9 BROOKLYN 1. INT'L L. 283 (1982); 1. Pogany, Nuclezr Weapons and
Self-Defense in Intonational Law: An Emerging Standard for a Nuclear Age, 59 N.Y.U. L. Rev.

187 (1984); B. Polebaum, Nariona! Self-Defense in Internarional Law: An Emerging Stardard for
a Nuclear Age, 59 N.Y.U.L. Rev. 187 (1984); P. Ragone, The Applicability of Miliiary Necessiry
in the Nuclear Age, 16 N.Y.UJINT'L L & POL. 701 (1984); A. Rosas, Negarive Secwrity axd Non-
Use of Nuclear Weapons, 25 GERMAN Y. B. INT'L L. 199 (1982); A. Rubin, Nuclear Wecpons ard
International Low, 8 FLETCHER FORUM 45 (1984); B. Weston, Answering the Nuclear Question:

The Modern Lawyer'’s Role, 9 BROOKLYN 1 INT'L L. 203 (1983); ___ 2_, Nuclear Wecpons Versus

International Law: A Conteual Reassessment, 28 MCGILL L. J. 542 (1983); ___ , Nutlesr
Weapons and Internationa! Law: Pralegomenon 1o General Illlegality, AN.Y.L.S. I. INT'L & COMP.

L. 237 (1983); , Nuclear Weapons and International Law: Illegality in Context, 13 DENVER

I INTL L. & POL'Y 1 (1983); -, Nuclear Weapons and the Responsidility of the Legal
Profession, in LAWYERS AND THE NUCGLEAR DEBATE —PROCEEDINGS OF THE CANADWAN

CONFERENCE ON NUCLEAR WEAPONS AND THE Law 291 (M. Cohen & M. Gouin eds. 1988).

To these lcamed teachings may be added the following: (2} the opinioas of iaternatiopal law scholars
Alfred P. Rubin (Professor of lnternanonal Law, Flewcher School of Law and Diplomacy, Tufts
University) Francis A. Boyle (Professor of Law, University of Lllipois), and Bums H. Weston (Bessie
Dutton Murray Professor of Law and Associate Dean for lotemational and Comparative Legal Swmidies,
The University of lowa) in their capacity &s judges in an "unofficial” trial before the Provisional Dismict
World Court of the Federation of Earth in re More than 50,000 Nuclear Weapons™ (each holding
that the humanitarian rules of anmed conflict either probibit or severely curail the use of puclear
weapons), and (b) the opinians of intemational law scholars Sean MacBride (co-founder of Amnesty
International and 1974 Nobel Peace Prize Recipient) and Richard A. Falk (Albert G. Milbank Professor
of International Law and Practics at Princeton Ugiversity), wgether with Dorothy Hodgkin (Professor
Emeritus and Fellow of Wolfson Coliege, Oxford University and 1964 Nobe! Prize recipient for
Chemistry) and Maurice Wilkins (Professor Emeritus of Biophbysics and Fellow of King's College.
Cambridge University and 1962 Nobel Prize recipient for Medicine), as members of the "unoTicial”
London Nuciear Warfare Tribunal (holding essentially the same thing).™” We call the Cowt's

¥ o.e N RE: MORE THAN 50,000 NUCLZAR WEAPONS—ANALYSES OF THE LLLEGALITY OF NUCLEAR
WEAPONS UNDER INTERNATIONAL Law Z1-70 (1991},

*# | ondon Nuclezr Warfers Tribupal: Judgment, Report pubiished 2s 'Tre Bomb on Trio”; Swedish Leawvers
Againsi Nuclezr Arms, Stockbolm (1939) -
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attention zs well to the 1989 Hague Deciaraticn on the lilegality of Nuclear Weapons of the
International Association of Lawyers Against Nuclear Arms (LALANA), "affirming that the use or threat
of use of nuclear weapons is a3 war crime and 2 crime against humanity, as well as 3 gross vioiation of
other norms of international customary and treary law .. .~

4. Opinio juris as expressed in the "dictates of the public conscience”

As certified in the famous "de Martens Clause™™ in the 1907 Hague Convention (No. IV)
Respecting the Laws and Customs of War on Land and reaffirmed in the four 1949 Geneva Copventions
on the laws of war and the two 1977 Geneva Protocols Additional thereto, the laws of war are in pant
a function of "the dictates of the public conscience.”*™ Accordingly, when attemipting to determine
and define the jus fn bello, including the humanitarian rules of armed conflict, this Cournt is expressly-
suthorized by conventional international law to Jook beyond the sources of law enumerated in Article
38 of its Statute to legal communications expressed by, or in the pame of, "the dictates of the public
canscience.” And 1o this end, the Court’'s antention is called 0 a bost of draft rules, declarations,
resolutions, and other communications expressed by persons zod institutions highly qualified to assess
the laws of war aithough having no govemmental affiliations—for necessanly limited example:
resolutions of the International Committes of the Red Cross, e.g., Resolurion XXVIII on the Protection
of Civilian Populations Against the Dangers of Indiscriminate Warfare, declaring that "[t}he general
" principies of the Law of War 2pply to nuclear and similar weapons";*™ Chapter 5 of Vatican I’s
1966 Pastoral Constitution on the Chioch in the Modern World and the 1983 Pastoral Letter on War,
Armaments and Peace of the National] Conference of Catholic Bishops of the United States;*™ and,
again, the 1989 Hague Declaration on the Iliegality of Nuclear Weapons of the International Association
of Lawyers Against Nuclear Arms (IALANA).YY  Overwhelmingly, each of these communicarons,
emanating from among arguably the most significant elements of civil society—~the healers, the clergy,
and the lawyers—manifests not only the desire 1o curtail the menace of military guciearism but also the
intention to reinforce the humanitarian rules of armed conflict in the nuclear warfare context. Arguably
persuasive is the 1989 Hague Declaration inasmuch as it was adopted unanimousty pot only by lawyers

I Reprinted in 2 INTERNATIONAL LAW AND WORLD ORDER: BASIC DOCUMENTS (B. Weston ed. 1994} as
Document T1F.1.

1 For text, see text immediately preceding note 47, supra.

i bears repeating the "de Martens Clause” in the Preamble of the 1907 Hague Coavention (No. IV), supra
note 41, is varicusly repeated in subseguent modem-day law of war conventions. See pote 45, supra.

37 Reprinted in INTERNATIONAL CONFERENCE OF THE RED CROSS, RESOLUTIONS, &t 22 (1965). See aiso
International Comminee of the Red Cross, SOME INTERNATIONAL RED CROSS CONFERENCE RESOLUTIONS ON THE
PROTECTION OF CIVILIAN POPULATIONS AND ON WEAPONS OF MaSs DESTRUCTION (1981); , REPORT ON
THE WORK OF EXPERTS THAT MAY CAUSE UNNECESSARY SUFFERING OR HAVE INDISCRIMINATE EFFECTS (1973).

3 See Pastoral Constirution on the Chuerch in the Modern World, ch. 5, reprirved and mrarslmed in THE
DOCUMENTS OF VATICAN LI (W. Abbott ed 1966); National Confervacs of Catholic Bishops, The Challenge of
Peace: God's Promise and Owr Response (Pasioral Lermter on Weor, Armements and Pecze), 13 ORIGINS—NC
DOCUMENTARY SERVICE NO. 1 (19 May 1983),

T Reprinted as Documeat I.F.1 .in 2 INTERNATIONAL LAW AND WORLD ORDER: BASIC DocumeENTs (B.
Wesion ed. 1994). -
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but by lawyers from both sides of the then disintegrating Lron Cunain, "gfirming that the use and threas
of use of nuclear weapons is a war crime and a crume against humanity, as well as a gross violation
of other norms of imematonal customary and oeary Jaw . . .." However, perhaps the most persuasive
of all these and other “dictares of the pubiic conscience” ars the resolutions of the Internatiopal
Comminee of the Red Cross inasmuch as the 1.C.R.C. bhas come to play an imporant and respected
guasi-official role in the development and clarification as well as the implementaton of the
humanitarian laws of war.”™ Iis opinio juris counts for 2 great deal.

B. The physical use of puciear wespons st Hiroshima and Nagasaki, together with their
psychoiogical use in the exercise of major power deterrence policy, bas not eroded the
opinio juris that the use of nuclear weapons would violate the humaniterisn rules of
armed conflict

Despite abundant rhetoric to the conwary, and with the notable exception of their intense concern
1o curb the proliferation of nuclear weapons beyond their monopoly control, the nucizar wezpon States
have appeared determined to fight delaying actions against a general legal control of auciear weapons
and warfare. In the name of self-defense and deterrence, they have built and coptinue to build, despite
the ending of the Cold War, enormous nuclear arsenals which presumably they would use if suficiently
provoked, if not berween themselves then against others. Mutually fearful of evasion, they have shown
themselves unabie to agree on & comprehensive instument of prohibition and reluctant to sccept
otherwise severe resmictions. Except for the People’s Republic of China, they have declined publicly
to renounce the option of "first use.™™ And, as noted above, some of them bave sought 1o exempt
nuclear weapons from important provisions of the most recent formal siztement on the protection of
. victims of intemational conflicts, the 1977 Geneva Protocol Additional No. 1 to the 1949 Geneva

Conventions on the laws of war.™"

In the light of such State practice, thers can be some congoversy as to whether or pot the opinio
juris that finds nuclear warfare contary to the core precepts of jus in bello has besd eroded of
ansformed. As Oxford University Professor Mark W, Janis has correcty observed, “[tjhe lines that
separate state practice that violates customary internatiopal law, state practice that dissemts from
customary international law, and state practice that repiaces old with new cusiomary iaternatiopal law

are often hard 10 discern.**™

¥ The L.C.R.C. played 2 maijor role, as is weil known, in the crafting and negotiation of the four 1949
Geneva conventions on the laws of war, supra pote 46, &nd the two 1997 Geneva Protocols Additional to those
copventions, Supra oote 46—ail of them unofficially refered 1o, in facy, s “tbe Red Cross copventions.” For
further indication of the .C.R.C.’s extensive involvemeatl, sez, e.g., G. Draper, THE RED CROS5 CONVENTIONS
(1958); D. Forsytbe, HUMANTTARIAN POLITICS: THE INTERNATIONAL COMMITTEE OF THE RED CROSS (1978); J.
Piczet, HUMANITARIAN LAW AND THE PROTECTION OF WAR VICTDMS (1975); THE PRINCPLES OF
INTERNATIONAL HUMANITARIAN LAW (n.d, availabie from the ICRC).

*7 See n. 19, supra.
T See Section VI, swora.
7 M. lanis, AN INTRODUCTION TO INTERNATIONAL Law 43 (3¢ ed. 1993). -
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In the instant case, however, the diacritical line is not difficult 1o discern. This is so for essenualiy
rwo reasons: first, because certain of the practices of the nuclear weapon States themselves belies the
conclusion that their behavior has somehow negated or transformed the worldwide communiry
consensus that the use of nuclear weapons would viclate the humaniwnan rules of armed conflict;
second, because the rest of the intemnational community has not acquiescead in, or w1 any way consented
10, 3 negation or tansformation of this consensus.

1. The practice of the nuclear weapon States reconflirms the opinio juris that the use of
nuclear weapons would violate the humanitarian rules of armed conflict

Even while escalating nuclear capabilities and tensions during the 1980s to the point where
responsible observers were predicting 2 nuclear holocaust before the year 2000, the puclear powers
appeared to bave taken for granted that the use of puclear weapons would not escape the pegative
judgment of the humanitzrian rules of armed conflict. The evidence of this opinio juris is plentiful.

Perhaps most unmistakably, it is implicit in the military manuals of the major powers, manuais
whaose purpese it is, inter alia, 10 advise military personnel (particularly those in command positions)
on how to comport themselves in time of war. While denying the illegality of nuclear weapons per se,
the military manuals of the United States and the United Kingdom, for examplie, consistently instucr
that nuclear weapons are to be judged according to the same standards that appiy to other weapons in
armed conflict; and by any rational application of these standards in any of the real world contexts in
which nuclear weapons would likely be used, the use of nuciear weapons, as this Memorial has argued,
would be prohibited.

Also, "a certain responsiveness to the importancs of not transgressing [the humanitarian rules of
armed conflict] appears to have besn at work, however perversely, in the bombings of Hiroshima and
MNagasaki. Each was justified officially on (the] grounds of military necessity.™*¥ Similarly, the
responsiveness has seemed present,to some at least minimal extent, in the complete non-use of nuclear
weapons in a number of the violent conflicts that have arisen since World War II, conflicts into which,
manifestly, superior forces could have besn unleashed, including three major wars with inconclusive
outcomes but.in which nuclear weapon States might have "won" had they been willing to use puclear
weapons—the United States in the case of Korca and Viemam and the Soviet Union in the case of
Afghanistan. Surely it is in this spint that one must receive former U.S. President Ronald Reagan’s
now famous pronouncement that “[njuclear wars cannot be won and must mever be fought "V
President Reagan was speaking less as Commander-in-Chief of the armed forces of the United States
than as President of the United States and moral world citizen. 1t would be hyperbole to say that be
was uttering a clearly defined legal precept, but he certainiy was in the gray arez where moral
perceptions meet legal rules and whers “the dictates of the public conscience™ serve critically and
fundamentally to underpin the laws of war.

% WESTON 571.
¥ As quoted in N. Y. Times, 6 Noversber 1986, at A3S, col. 1.
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Finally, aiong similar lines, one must be alert 1o the responsiveness that surely has been present (a)
among the American and Soviet swategists who, during the beight of the Cold War especially, bave
been: concerned Wwith coumerforce doctrine and with capabilities for damage limitation™ and (b)
among the diplomats, particularly from the two puclear superpowers, who, to the present day, have
negotiated the various nuclear ams conmol and arms reduction treaties that have muliiplied over the
years ¥ In each case, even while failing to me<t their own obiigations under Article V1 of the

3 14 citing J. Rose, THE EVOLUTION OF U.S. ARMY NUCLEAR DOCTRINE 1945-1980 (1980) (including 2
discussion of Soviet as well as American docminal thinking).

31 Ses eg., the Antarctic Treaty, 1 December 1959, 402 UN.T.S. 71; the Memorandum of Und=standing
Berween the Unnied States =nd the Union of Soviet Socialist Republics Regarding the Establishment of 8 Direct
Communication Link (“the Hot Line Agroement™), 20 June 1963, 472 UNTS. 165, the Treary Baaning Nuclear
Weapon Tests in the Amiaspbers, io Outer Space and Under Water (“the Partial Test Ban Treaty®), supra note
154; the Trezry on Principles Goveming the Activities of States in the Exploration and Use of Ouus Space,
Including the Moon and Otber Celestial Bodies (“the Quuer Space Treaty™), 27 Jmuary 1967, 610 UN.TS. 205,
reprinted in 6 INT'L LEG. MATS. 386 (1967); the Treary for the Probibition of Nuclear Weapons in Latin Amerjca
(“the Treaty of Tlateloleo™), supra note §7; the Treary o the Nop-Proliferation of Nuciear Weasans ("the NPT™),
supre pote 237; the Treary oo the Prohibition of the Empiacement of Nuclear Weapons and Other Wezpons of
Mass Desguction on the Seabed and the Ocesan Floor end m the Subsoil Thereof (“the Seabed Arms Control
Treaty™), 11 February 1971, 955 UN.T.S. 115, reprinfed in 10 INT'L LEG. MATS. 146 (1971); the Agresment on
Measures to Reduce the Risk of Outbreak of Nuclear War Berwesn the United Stares and the Union of Soviet
Socialist Republics ("the Accidemt Measures Agresment™), 30 September 1971, 807 UN.T.S. 57, reprimed in 10
INT'L LEG. MATS. 1175 (1971); the Agreement Between the United Stzes of America and the Union of Sovie
Socialist Republics on Measures to Improve the USA-USSR Direct Communications Link (“the Hot Line
Modernizztion Agresment”™), 30 September 1971, 806 UNTS. 402, reprirted in 10 INT'L LEG. MATS. 1174
(1971); the Convention on the Prohibition of the Development, Production apd Stockpiling of Bacteriological
(Biclogical) and Taxin Weapons and on Their Desgucdon, 10 April 1972, 1015 UN.TS. 165, reprinted in 11
INT'L LEG. MATS. 310 (1972); the Treary Between the United States of America and the Union of Soviet Socialist
Republics on the Limitation of Anti-Ballistic Missile Systems ("the ABM Treary™), 26 May 1972, 23 US.T. 3435,
TIAS. No. 7503, reprinted in 11 INT'L LEG. MATS. 784 (1572); the Interim Agreement Between the Unjted
States of America 2nd the Upion of Soviet Socialist Republics on Cerin Measures with Respect to the Limjtation
of Strategic Offensive Arms, 26 May 1972, 94 UN.TS. 3, repriced in 11 INT'L LEG. MATS. 791 (1872); the
Declaration of Basic Principles of Relations Between the United States of Americz and the Union of Soviet
Socialist Republics, 29 May 1972, 66 DEP'T STATE BULL. 898 (1972); the Treary Berwesn the United Stztes of
America and the Union of Soviet Socialist Republics on the Limitation of Underground Nuclear Weapon Tests,
12 Juty 1974, 71 DEP'T STATE BULL 217 (1974); the Limiuations on Ann-Ballistic Missile Sysiems Treary Proto-
col, 3 July 1974, 27 U.S.T. 1645, T.1.A.S. No. 8276; the Joint Stmement an the Limication of Suategic Offensive
Arms (“the Viadivastok Agreement”), 29 April 1974, 70 DEP'T STATE BULL 677 (1974); the Final A of the
Conference on Security and Cooperation in Europe (“the Helsinki Accords™), reprirved in 14 INT'L LEG. MATS.
1292 (1975); the Treaty Berween the United States of America snd the Union of Soviet Socialist Republics on

“the Limitation of Strategic Offensive Arms znd Protocol Thereto (“the SALT I Treary), 18 June 1879, reprinted
in 18 INT'L LEG. MATS. 1138 (1979); Agrecment Governing the AQivites of States on the Mooo amd Other
Celestial Bodies (“the Moon Treary™), § December 1979, UN.G.A. Res. 34/68 QOOQV), 34 UN. GAOR, Supp.
(No. 46) 77, UN. Doc. A/34/664 Annexes (1979), reprirsed in 18 INT'L LEG. MATS. 1434 (1979); Treary
Berween the United States of America md the Union of Sovies Socizlist Republics on the Elimination of Thelr
lotermediate-Range and Shorter-Range Missiles ("INF Treary™), 7 December 1987, reprimved in 27 INT'L LEG.
MATS. 90 (1988); Agrecment Among the United Statss of Americe #nd the Kingdom of Belgium, The Federz]
Republic of Germany, the Republic of Jtaly, the Kingdom of the Netheriands end the United Kingdotm of Gre=1
Britain and Northern lreiand Regarding Inspection Relating 1o the Treary Betwesn the United Stazes of America
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Trearv on the Non-Proliferation of Nuciear Wéépons (NFT) "to pursue negotiations in good faith on
efTective measures relating to . . . ouclear disarmament, and on a treaty on general and complete
disarmament under swmict and effective international conool,"™ the oucicar powers appear w have
acknowledged the unacceptzbility of the use of puclear weapons—and not only because of the
unprecedented devastation that would result, but alse, one may assume, because of the correct
perception that nuclear warfare—that is, the acrual wse of nuclear weapons—would collide both
normatively and systemically with everything for which the bumanitanian jus in bello is supposed to
stand. Otherwise, it is difficult 1o understand why, for example, in the 1967 Treary of Tlateloleo ™% —
banishing the "esting,” “use,” “manufacture,” “production,” “acquisition,” “ressipy” “storage,”
“inszllation,” “deployment,” and "any forrn of possession” of nuclear weapons anywhere in Laun
America—the Contacting Parties (inciuding, via associated Protocols I and IL** suck nuclear powers
as China, France, the United Kingdom, the United States, and the former U.S.S.R.) would have
expressed, in the Preamble, their convicton 7[t}hat the incalculably destrucuve power of nuclear
weapons has made it imperative that the legal prohibition of war should be swictly observed in practice
if the survival of civilization and of mankind itself is to be assured™ and "[t]hat nuclear weapons, whose
terrible effects are suffered indiscriminately and inexorably, by military forces and civilian populations
alike, constitute, through the persistence of the radioactivity they release, an antack op the integrity of
the human species and ultimately may even render the whoie earth uninhabiwable.”

in sum, the laws of war (fus in belio) are not superseded by the contary practice of the puclear
weapon States; certain of the practices of the nuclear powers themselves confirms the opinio jiris that
the use of nuclear weapons is prohibited by the humanitarian rules of armed conflict. Counterarguments
to this conciusion represent not a challenge to its validity, but, rather, an acknowiedgment of its
authoritativeness and a consequent attempt to escape it—and for the simple reason that the conclusion
leads ineluctably to the further conclusion that the nuclear powers are poised to be in violarion of those
bhumenitanan rules if, in fact, they ars not in violation of them already. But failure or refusal to obey
the law cannot be allowed to negate the law. Just as in domesdc legal sysiems those who violate the
law are not permitted to argue that their own illegal conduct desoys the very laws they have violated,
so the maxim ex injurig non oritwr jus, a general principle of law recognized by all civilized nadouns,
is a rule of interatiopal law tha: begs 1o be taken seriously in the present case.™™  As pointed out
by the 1985 London Nuclear Warfare Tribupal, 1t is, simply, "startling” bistonc irony that, China and

and the Union of Soviet Socialist Repubiics oo the Eliminarion of Their lntermediate-Range and Shorter-Range
Missiies, 1 June 1988, reprirved in 27 INT'L LEG. MATS. 60 (1988); and Treary Berween the United Stares of
America and the Union of Soviet Socialiss Republics on Reduction and Limitation of Strategic Offensive Arms
(“the START Treay™), 31 July 1991, S. Treary Doc. No. 102-20, 102d Cong., 1st Sess. (1991). All of the
foregoing agreements are reprinied in whole or in part in 1-2 INTERNATIONAL LAW AND WORLD ORDER: BasIC
DOCUMENTS (B. Weston ed 1994).

* Treary on the Non-Proliferation of Nuciear Weapons, suora n. 235.
** Suprc note 87,

3 For Additional Protocol L sec 637 UN.T.S. 360, reprinced in 6 INT'L” LEG. MATS. 533 (1967). For
Additional Protocol 1, see 634 UN.T.S. 364, reprinzed in 6 INT'L LEG. MATS. 534 (1967).

7 See eg. 1. Brownlie, Some Legc! Aspects of the Use of Nucler Weapons, 14 INT'L & Come. L. Q. 437,
451 (1965). - :



lndia 2side, "the other states that acknowiedge possession of nuciear weapons consututed the four
prosecuting swtes at Nuremberg after World War 0. In particular the rwo superpowers, the United
States and the Sovier Union, were most insistent that German leaders at all levels of sociery be held
criminally liable for their refusal 1o uphold imiemnational law in the context of war and peace ™"

2. The nan-rudlear weapon States have not acquiesced in, or consenied 10,
the pracrice of the nuclear wegpon Suxtes ‘

It is sometimes 2sserted that, by virtue of a certain silence or lack of protest relative to the massive
commitment to nuclear deterrence and the consequent possibility of nuclear warfare by the major
powers, the non-nuclear weapon States have acquiesced in or consented to the practice of the nuclear
weapon Siates and therefore to the negation or wrusformation of the worldwide community consensus
that the use of nuclear weapons would violate the hurnanitanian rules of armed coanflict. This contention

fails for essentially three reesons.

First, it is not empirically valid. As observed above, the United Nations General Assembly, the
largest and most representative global forum anywhere, has manifested its concern about the stamus of
nuclezar weapons in 2 long series of widely endorsed resolutions (going back to General Assembly
Resolution 1653 (XVI) of 1961*™) which clearly support the view that the use of nuciear weapons
constitutes violations of the United Nations Charter and crimes against humanicy.™™ And these
expressions of opinio juris ars in turn underscored, directly and indirectly, by other major expressions
of community consensus such as the 1967 Treaty of Tlatelolco,””” the repeated pleas and protests of
the member States of the Non-Aligned Movement,™ the 1978 Final Document of the United Nations
Generz! Assembly Special Session on Disarmameat,™ and the contemporary "dictates of the public
conscience. "V

Second, whatever the silencs or lack of protest that may be atributed to the non-nuclear weapon
States in the face of the nuclear build-ups and deployments of the major powers over the years, it has
jinle if anything to do with any conscious or unconscious concession to the negation or revision of the
humanitarian laws of war. It has to do, rather, with perceptions of futility and dependency and to the
brute reality of Cold War ideological-psychological gridlock. The non-nuclear weapon States have
correctly perceived that any serious legal challenge they might have mounted or wish to mount against
the policies of the puclear powers, most of them permanent members of the United Nations Security

M Errerpis from the Ruling of the London Nuclear Warfare Tribunal, in re: More thas 50,000 Nuclear
Weapons 71, 73 (1991).

3 See pote 248 and accompanying texy supra.

30 See text accompanying notes 248-262, supra. See clso Appeadix B.
7 See text & potes 88 and 285, supra

71 See potes 245-246, 259 and accompanying texls, sugrc.

3 Supra oote 262.

"™ See 1ext accompanying potes 271-276, supra.




Council, is destined to be summarily vetoed. Also, they have undersiood very well that such 2
challenge would not sit well with the nuclear weapon States upon whom they are, by and large.
economically and/or politically dependent. And there is no escaping that the larger imprint of Great
Power exhortation and cajolery, at leasi during the ideological height of the Cold War, indelibly marked
a paranoid disposition on the pant of many to think the Faustian bargain that it was bener 1o risk
sociewal—possibly civilizational—death than to live tn communist slavery or capinlist servirude,
characterized by the Non-Aligned Countries as "a perperual community of fear thal contadicts the
United Nations Charter and the approach and principles of the Final Document of the [UN. Generz)
Assembly’s] first special session on disarmaroent and those contained in the declarztions of the non-
aligned Summit Conferences.™™  Factors such as thess, not any acquiescence or consent 10
normative change, explain the occasions when there may have besn silence or lack of protesz, just as
they explain the world's frequent igability w resist the abuse of United Nations Charter Article 2(4),
similarly a target of predictions of demise.™ But as proven by the 1990-91 Persian Gulf War alone,
such predictions bave proven erroneous.”™” In the case of the humanitarian jus in dello, these claims
likewise fail for being as simplistic as they are self-serving.

Finally, because there are serious non-normative explanations for the silence or lack of protest that
some would amribute to the non-nuclear weapon States and therefore at least ambiguity about the force
and effect that such silence or lack or protest may bave, it is ot in any event theoretically possible that
the non-nuclear weapon States can have acquiesced in, or consented to, the dismissa! of the gpinmio juris
that use of nuclear weapons, cerainly io ail known anticipated settings ai least, would vioiate the
humanitarian rules of armed conflict. Armed Zggression, crimes against peace, crimes agzinst humanicy,
war crimes, and genocide are pow agresd to violate jus cogens; so, therefore, it may be presumed that
the use of weapons that are capable of exterminating zll or part of the human race would violate jus
cogers. Therefore, to argue that such silence or lack of protest as may be aftributed to the non-nuclear
wezpon States legitimates a jus cogens violation is, at botiom, to deny the very existence of peremprory
norms in intemational law. It taxes simple credulity to insist that such a result or conclusion would
have besn intended or that it can be inferred, especially via silence or lack of protest.

In sum, the world communiry bas in no way consented to the 2bolition of the humaniterian rules
of armed conflict in order to legitimizs puclear war. As the late Professor John Fried stated
emphatically: "It is scurmious to argue that it is sull forbidden to kill 2 single tnnocent enemy civilian
with a bayonet, or wantonly to destov a single building or enemy temitory by machine-gun fire—but
that it is legitimate to kill millions of enemy non-combartants and wantonly to deszoy entire enemy

T Paragraph 33 of the Final Political Decleration cdopted by the Conference of Foreign Ministers of 1he
Non-Aligned Countries, beld ar Luanda 4-7 September 1985, reprirved in 11 THE THIRD WORLD WITHOUT
SUPERPOWERS: THE COLLECTED DOCUMENTS OF THE NON-ALIGNED COUNTRIES 44 (Q. Jankowitseh, K. Sauvant
& ]. Weber ods. 1993).

™ See, eg., T. Franck, Who Killed Articie 2(4)? or: Changing Norms Governing the Use of Force by Swuater,
64 AM. I INT'L L. 809 (1970).

¥ See, eg., L. Heakin, The Reports of the Dearh of Article 2(4) Are Grealy Exaggercred, 65 AM. J. INT'L
L. 522 (1971). In this conpection, sec Tiatelolca preambic “imperative thar the legal probibition of wz should
be sTicily observed . . .7 -
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cities, regions and pernaps counmies (including ciues, areas or the enure suriace of neural Sutes) by

ruciecr weapons.”*"

Coadlusion

in conclusion, we czll this honorablé Court’s attention 1o the importance of precaution as 2 principle
to guide decision—2 principle now accepted 2s fundamental in international environmental law, it is
imporiant to note, in respect of all activities that are fikely w0 pose 2 significant nsk 10 nature™ ang
to the rights of present and futurs geperations; especially in wansboundary senings.’™  Professor

Weston has put it this way*"

[Tin view of the horrifying and potenually irreversible devastation of which auclear weapons are
capable, not to mention the very linle time their delivery systems allow for rational thought, it
scems only sensible that any doubts about whether they are subject to the humanitarian rufes of
armed conflict 2s a maner of jaw should be answered, as 2 maner of policy, unequivocally in the
aTirmative, Such a response ssems required, in any event, by 2 world public order of human
dignity in which values are shaped and shared more by persuasion than by coercion. It is in
keeping, too, with the major wends of an evolving planetary civilization: for example, the persistent,
if uncertain, quest for puclezr rms contral and disarmament, and the acceierating szuggle for the
realization of fundamental buman rghts, including the emerging right to peace recognized
implicitly in Asticle 28 of the Universal Deciaration of Human Righis.  Also, it is consistent with
the spirit, if not always the lener, of the judgment at Nuremberg, the Genocide Convention, and,
"not least, the United Nations Charter. The burden of proof, in other words, shouid be upon those
who would contend that the humanitarian norms do not control the use of nuclear weapons.

™ ) Fried, First Use of Nuclear Wespors—Existing Prohibitions in Imernctional Low, 12 BULL. PEACE
PROPOSALS 21, 28 (1981).

T See, e.g., Principle 11(a)<b) of the 1952 World Charter for Nature, supre aote 162; Articie 16 of te 1987
Legal Principles for Environmental Protectios and Sustainable Developmen: sdopted by the 1986 Expers Group
on Epvironmmenw! Law of the World Confersgce on Environment md Development, supra note 131; Principle
15 of the 1992 Rio Declaration on Eovironment znd Development, supra note 183.

¥ See e.g., Principles | and 2 of the 1972 Stockholm Declararion of the United Narions Conferemes on the
Human Epvironment, suprc note 160; Preamble, World Charter for Namure, supra note 162; Artitle 2 of the 1987
Lega! Principles for Environmeatal Protection md Sustainabie Development adopted by the 1986 Expers Group
on Eavironmental Law of the World Confersnce on Environment ead Development, swpra aote 181

!l QESTON $74.



For thit and the other reasons explzined hervin, the Court is requested to advise the World Jicalis
Organization that the use of nuclear weapons by a Suate in war or other armad conflict is a bresch of
its obligations under international Jaw, including the W.H.O. Constinution. We ask this honombie Count
15 4o s¢, mindful of the epitaph that may be found at Hiroshima where the first stomnic bomb fel) ximost

fifty years apo:
We know 100 tincs more than we need to know, What we Lack is the ability to experience
4nd to be moved by what we know, what we undersiand, and what we see and belicve.

Auckland, New Zealand
19 Sepiember 1994

& .

Prof. Jerome B. Clkind
Counsel of the Government of
the Republic of Nauru
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RESOLUTION ADOPTED BY THE THIRTY-FOURTH WORLD HEALTH ASSEMBLY,
22 NMavy 1981

Resalution WHA34.38
The rale of physicians_and other heglth workers in the preservation and premotion of peace
2s the most significant factor for the susinment of health for all

The Thiny-fourth Waorld Health Assembly, .
Having considered the reports of the Executive Board and of the Director-General on the Global Straiegy for the
attainment of health for 2l by the year 2000 and the contribution of health 10 the socioeconomic development of
. Ountries, particularly developing countries, as well as 1o the preservation and promotion of peace as the most
significant factor for the protection of people’s life and health;

Bearing in mind the provisions of the WHO Constitution stating that the attainment of the highest passible stand-
ard of health of peoples, on the basis of the fullest cooperation of individuals and States, is onc af the fundamen-
ta! factors for peace and security, and also resolution 34 /58 of the United Natjons General Assembly staung that
peace and security, in their tum, are important for the preservation and improvement of the heaith of ali people,

and that cooperation among nations on vital health issues can contribute importantly 10 peace;

Recalling the provision of the Alma-Ata Declaration emphasizing that an “‘accepcable level of healih for all the
peopie of the world by the year 2000 can be attained-through a fuller and bcucf use of thc world's resources, 2 con-
siderable par of which is now spent on armaments and military conflicts™

Recalling resolutions WHA13.56, WHAL3.67, WHA15.51, WHAI7.45, WHA.ZO.54, WHAZZ S8, WHAZ23.53,
WHA32.24, WHA32.30, WHA33.24 and others on the rolc of the physican in the preservation and promotion of
peace, the protection of mankind against nuclear radiation, the reduction of military expenditures and the alloca-
tion of the resources thus released 1o socioeconomic development and also to public health, cspcczaﬂy in develop-
ing counmd.

Considering the present aggravation of the international sitvation and the growing danger of thermonucliear con-
flict, whose unleashing in any form and on any scaie will inevitably icad to irreversible destruction of the environ-
ment and the death of hundreds of millions of people, and also to grave consequences for the life and health of the
sopulation of all countries of the world without exception and of fulure generations, thus undermining the efforts
of the States and WHO to achieve health for all by the year 2000;

Noting further the growing concern of physicians and other health workers in many countries at the mounting
danger of thermonuciear war as the most serious threat to the life and health of all popuiations and their desire to
prevent thermonuclear disaster, which is an indication of their increased awareness of their moral, professional
and socizal duty and responsibility 10 safeguard life, to improve human health, and (o use all means and resources

for attaining healih for all;

1. REITERATES most strangly its appeal to Member Stztes to muitiply their efforts to consolidate peace in the
world, reinforce détente and achieve disarmament so as 10 create conditions for the release of resources for the
development of public health in the world;

. - REQUESTS the Director-General ;

{1} to expedite and intensify the study of the contripuiion that WHO, as a United Nations specialized agency,
could and should make 1o economic and social development and 1o fadlitate the implemeniauon of the
United Nations resolutions on sirengthening peace, détente and disarmament and preventing thermonucicar
conflict, creating for this purpose an international commities composed of eminent experts in medical science
and public health;

{2) 1o continue collaboration with the Secretary-General of the United Nations and with other governmental
and nongovernmenial organizations, 10 the extent required, in estabiishing a broad and autharitative interna-
tional committes of scientisis and ¢xperis for comprehensive study and elucidation of the threal of thermo-
nuclear war and its potentially baneful consequences for the life and health of peoples of the world.




Appendix B

United Nations General Assembly Resolutions which conclude that the use of nuciear
weapons is a crime against humaniry and 2 violation of the U.N Chaner.

Resolution 1653 (XVI). Declaration en the Prohibition of the Use of Nuciear and
Thermonuciear Wezapons, U.N. GAOR 16th Sess, Supp. No. 17, at 4 U.N, Doc. A/3100

(1962).

Resolution on the Non-use of Force in Inmternational Relations and Permanent
Prohibition of the Use of Nuclear Weapons, G.A. Res 2936, UN. GAOR, 20th Sess..
Supp. Ne. 31, at 5, J.N. Doc. A/8730 (1972) (72 in favor, 4 opposed, 41 abstantions):

Resolution on Non-use of Nuclear Weapons and Prevention of Nuciear Weapons, G.A.
Res. 33/71B, 33 U.N. GAOR, Supp. No. 45, at 43, UN. Doc. A/33/45 (1578) (103 in
favor, 18 opposed, 18 abstentions);

Resolution on Non-use of Nuciear Wezpons and Prevention of Nuclear War, G.A. Res.
34/83G, 3¢ U.N. GAOR, Supp. No. 46, at 56, UN. Doc. A/34/46 (1979) (112 in favor,
16 opposed, 14 abstentions);

Resolution on Non-use of Nuclear Weapons znd Prevention of Nuclear War, G.A. Res.
35/152D, 35 UN. GAOR, Supp. No. 48, at 69, UN. Doc. A/35/48 (1980) (i13 in favor.
19 opposed, 14 abstentians),

Resolution on Non-use of Nuclear Weapons and Prevention of Nuciear War, G.A. Res.
36/921. 56 UN. GAOR, Supp. No. 51, 2t 64 UN. Doc. A736/51 (1981) (121 in favor.
19 opposed, 6 abstentions);

Resolution 37/100C Convention on the Prohibitien of the Use of Nuclear \Weapons.
U.N. GAOR Supp. No 51 at 83, (i1982)

Resolution 38/75, Condemnation of Nuclear War, UN. GAOR, Supp. No. 47 at 6%
(1983). ‘

Resolution 39/63H, Convention on the prohibition of the use of nuclear weapons U.N.
GAOR, Supp 57 at 70. (1984).

Resolution 40/151F, Convenzion on the pronibiuon of the use of nuclear we2pdns, UN.
GAOR, 40th Sess., Supp. 33 at 90 (19835).

Resolution 41/60F, Convention on the prohibition of the use of nuclear weapons, U.N.
GAOR, 41st Sess. Supp. 53 at g3, (1986)

Resolution 42/39C, Convention on the prohibition of ine use of nuclear weapons, UXN.
GAOR. 42nd Sess.. Supp. no. 49 at 81, (1087). "
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Resolution 43/76E, Convention on the Prohibition of the Use of Nuclear Weapons, UN.
GAOR, 43cd Sess., Supp. No. 49 at 90, (1933).

Resolution 44/117C, Convention on the Prohibition of the Use of Nuclear Weapons,
UN. GAOR 44TH Sess., Supp No. 49 at 80, (1989).

Resolution 45/59B, Convention on the prohibition of the use of nuciear weapons, U.N.
GAOR 45th Sess. Supp. No. 49 at 71 (1990);

Resolution 46/37D, Convention on the prohibition of the use of nuciear weapons (1991).
U.N. Doc. GA/8307 at 127,

Resolution 47/53C, Convention on the prohibition of the use of nuciear weapons (1992),
U.N. Doc. GA/8470 at 112 (1993);

Resolution 48/76B, Convention on the prohibition of the use of nuclear wezpons (1993),
U.N. Doc. GA/8637 at 124 (1994);
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Memorial
in support of the
Application by the World Health Organization
for an
Advisory Opinion by the International Court of Justice
on the Legality of the Use of Nuclear Weapons
Under International Law, including the W.H.Q. Constitution

Issues of Competence and Admissibitity”

A.

By Resolution 46.40 of May 14, 1993, the World Health Assembly requested the Intemnational
Court of Justice to give an advisory opinion on the following question:

"In the view of the heaith and environmental effects, would the use of nuclear
weapons by a state in war or other armed conflict be a breach of its obligations under
international law including the WHO-Constitution?"

Objections have been raised' against this request to the effect that this resolution exceeds the
bounds of the powers of the World Health Assembly (WHA) and, therefore, does not constitute
a legally valid exercise of the power granted to the WHA to request an advisory opinion and
that, as a result, the International Court of Justice is not entitled to give that opinion. This
memorial will show that the resolution containing the request is indeed a valid exercise of the
powers conferred upon the WHA.

Objections have also besn raised which may be understood in the sense that it would be
improper for the ICJ to give the opinion and that the Court. given these objections, should use
the discretion it possesses not 10 accede to the request. This memorial will show that giving
an answer to the request constitutes a proper exercise of the judicial function of the Court and
that, thus, no reason exists for the Court to use its discretion in the sense of not giving the
requested opinion.

“This Memorial is largely based upon a study conducted by Prof. Dr. Michael Bothe
(University of Frankfurt/Main).

'See in particular the objections raised by certain delegates in the debates of WHA, WHO
Doc. A 46/B/SR/8 p. 7 et seq., SR/9 p. 2 et seq. and A 46/VR/13 p. 8 et seq. and in particular
some of the views formulated by the WHO Legal Council, A 46/VR/13 p. 13 et seq.

It is in this sense that objections could be interpreted which state that the course
followed by WHA was "not appropriate” (see e.g. Austria, WHO Doc. A 46/B/SR/S, p. 11).




Resolution 46.40 lies within the competences of the WHA,

The legal source of the power granted to the WHA (o request an advisory opinion of the ICJ
is found in Art. 96 para. 2 of the United Nations Charter, Art. 76 of the WHO Constitution
and in Art. 10 of the Agreement between the United Nations and WHO approved by both the
WHA and the United Nations General Assembly. The relevant parts of these thres provisions
read as follows:

Art. 96 para. 2 of the UN Charter:

"QOther organs of the United Nations and specialized agencies, which may at
any time be so authorized by the General Assembly, may also request
advisory opinions of the Court on lega! guestions arising within the scope of

their acitiviries."*
Art. 76 of the WHO Constirution:

"Upon authorization by the General Assembly of the United Nations or
upon authorization in accordance with any agreement between the
Organization and the United Nations, the Organization may request the
Internatonal Court of Justice for an advisory opinioo on any legal quesrion

arising within the competence of the Organization."*

} Emphasis added.

* Emphasis added.
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Art. X of the Agreement between the United Nations and the World Health Organization:

1.

2.  The General Assembly authorizes the World Health Organization to
request advisory opinions of the International Court of Justice on legal
guestions arising within the scope of its competence other than questions
concerning the mutual refationship of the Organization and the United
Nations or other specialized agencies. -
5.  Such requests may be addressed to the Court by the Health Assembly
or by the Executive Board acting in pursuance of an authorization by the

Health Assembly.
4 . ll:’

The two essential legal requirements for the admuissibility of the request are, thus, that the
request concemns 2 "legal question” and relates to marrars which are within the scope of the
activities or of the competence of the World Health Organization. This memonal will first

address the laner question,

The resolution concerns a question which is within the scope of the powers and functions of

the WHOQO.

I. The powers of the WHO conceming nuclear weapons are based upon, and related 1o,
some obvious and undisputed facts: In the two instances where nuclear weapons were used
they caused unspeakable human suffering not only killing immediately, but also inflicung
wounds and illness in many different ways upon thousands of "survivors”. Should nuclear

weapons ever be used again, the effects of their use will again ruin the health of countless

* Emphasis added.



4

human beings and constitute a challenge of unsurmountable dimension to the health services
and the medical profession® in the affected areas. Furthermore, the health effects of the testing
of nuclear weapons are becoming more and more apparent as the veil of government secrecy
lifts. Nuclear weapons represent, among other things, a health problem, and are, thus, of
relevance to the tasks of WHO.

The resolution containing the request can, thus, be based upon a number of items contained
in the list of WHO functions enumerated in Art. 2 of the WHQ Constitution. These are in

particular:

"(a) to act as the directing and co-ordinating authority on international

health work;

(¢) to assist Governments, upon request, in strengthening health services;
(d) to fumish appropriate technical assistance and, in emergencies,

necessary aid upon the request or acceptance of Governments;"

As far as nuclear weapons are concemned, these provisions give WHOQO, 1n particular, the
mandate to help states in preparing their health services to meet the challenge of assisting the

injured, butsull surviving victims of a nuclear attack.

"(}3) to promote co-operation among scientific and professional groups which

contribute to the advancement of health;"

The provision is especially concermned with attitudes of the medical profession, which
represent a crycial issue with regard to nuclear weapons. This provision can be seen as
fundamental to WHO activities relating to medical ethics, which may also be based upon the

folowing: :

® WHO, Effects of Nuclear War on Health and Health Services, 2nd ed. 1987.
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"(k) to propose conventions, agreements and reguiations, and make

recommendations with respect to intemational health magers ..."

Awareness of heaith related problems (including those created by nuclear weapons) is another

important aspect of WHO activities, based on the following provisions:

“(q) to provide information, counsel and assistance in the field of health;
(r) to assist in developing an informed public opinion among all peoples on

marters of health;”

The request for an advisory opinion is, among other things, a means to develop a more
convincing informaton policy regarding nuclear weapons and the challenge they constitute for

health services and the medical profession.
Finally, the list of WHO functions ends with a general clause:

"(v) generally to take all pecessary action O atain the objective of the

Organization.”

This provision creates the necessary link between the powers and the aims organization. It
constitutes an unusually broad enabling clause that allows the Organization to do everything
necessary to amain its goals. It does not oaly refer 1o Arnt. 1 which states that the objective of

the Organization is
“the awainment by all peopies of the highesi possible level of health,”

but also the Preamble which formulates some basic principles reiating to this objective. The
Preamble states, in particular, the cilose link petween health, on the one hand, and peace and

security, on the other:

"The health of all peoples is fundamenial 10 the anainment of peace and




security...”
With regard to nuclear weapons, this provides the WHO with additional authority.

The power of WHO to deal with the question of nuclear weapons having been established in
general terms, it is possible to develop some more specific arguments in favour of the power

to request the advisory opinion and to dispel some arguments put forward against this power.

2. The interpretation of the WHOQO Constitution to the effect that the Organization may
deal with health effect of nuclear weapons is confirmed by the undisputed practice 6f the
Organization. This subsequent practice constitutes a decisive element regarding the
interpretation of a treaty, in particular, where no dispute exists between the parties and the

parties to the treaty agree on this practice’.

With respect to the health effects of nuciear weapons, doubts were not voiced in the otherwise
controversial debate leading to the adoption of resolution 46.40* that these effects constitute
guestions coming within the scope of competence of the WHOQO. Dealing with the health
effects of nuclear weapons has indeed constituted an unchallenged practice of the WHO over
many years. Based on resoiution WHA 34.38, an international committee of experts was
formed by the Director General of the WHQO which in 1983, submitted a first report on the
effects of nuclear waf on health and health services. The WHA endorsed the committee's
conclusions in resolution WHA 36.28 and recommended that the work should continue. This
recommendation was the basis for the well-known second edition of the report published in

1987°. This report was accepted and commended by the Fourtieth World Health Assembly'®.

T AL 31 para. 2 (b) of the Vienna Convention on the Law of Treaties; see R.
Bernhardt, Interpretation in International Law, in: R. Bernhardt (ed.), EPIL,
Instalment 7 (1984), p. 323.

* Statement by the Legal Council of WHO, A 46/VR/13 p. 13; Delegate of France,
ibidem p. 12.

* Effects of Nuciear War on Health and Health Services, Second Edition, Geneva
1586.
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A similar practice exists relating to other weapons of mass dsstruction. In the 19605, the
WHO cooperated with the United Nations in_the field of the prohibition of chemical and
biological weapons. It submitced a report on health aspects of chemical and biological
weapons'' and several WHQ resolutions dealt with this problem". i, thersfore, remains
beyond doubt that the health aspects of weapons of mass destruction represent a genuine
question of heaith and, thus, fall within the scope or purpose of the World Health
Organization as defined in Art. 1 of its Constitution. According to Art. 2 (q) and (r), quoted
above, it is the function of WHO to provide information regarding these questions and to
contribute to the formation of a better informed public opinion. This represents a basis for the

publicizing of activities and views of the WHO on such questions.

3. The objections raised in the current proceedings do not refate (o the legality of the
WHA dealing with cjuescions of health effects of nuclear weapons, they only relate to the
power of the WHA to express a view regarding, or to request an advisory opinion on, the
legality of the use of such weapons. For the-purposes of the powers of the WHA. a disunction
is thus made between the health effects of such weapons and the legality of their use. Those
objecting apparently assume that the powers of WHO relate 1o these effects only, while the
causes of these effects, namely the actual use of those weapons, remain outside the sphere of
the competences of the Organization and its Assemoly. This disiinction establishes a narrow
construction of WHO powers which is unacceptabie and contrary 1o the established practice

of the organization.

The undispured practice constitutes a subsequent practice within the meaning of Art. 31 para.
3 (b) of the Vienna Convention on the Law of Treaties and thus a decisive element of the

interpretation of the WHO Constinution”. WHO has naver understood its mandate to deal

' Resolution WHA 40.24, 15 May 1987.
" WHO, Health aspects of chemical and biological weapons, 1970.

2 Resoludons WHA 20.54 of May 1967, WHA 22.58 July 1969 and WHA 23.53 of
May 1970. |

' See above note 7.
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with health questions as excluding from its purview the social and political causes of health
problems. This broad stance has always lead the organization to deal with the political aspects
of certain conflicts". As a result, the WHA has also expressed views concerning the
application of the laws of armed conflict, in particular the Geneva Conventions for the
protection of victims of armed conflicts™. The authority of the WHO to deal with political
issues is, in pamicular, well established in relation to the question of heaith and peace. The
Preamble of the WHO Constitution clearly states that health is a prerequisite of peace'®. Thus,
health is not seen as a merely technical or scientific issue. It Is a political matter, a question
of waf and peace. It thus being accepted that health is a prerequisite of peace, can the
question of peace as a prerequisite of health be excluded from the scope of activities of the
Organization? Both as a matter of legal logic and of the practice of the Organization, the
answer is clearly no. This concept of "health through peace” and "peace through health” is
clearly reflected in relevant resolutions of the WHA. WHA 15.51 of May 1962 on the "Role

of the Physician in the Preservation and Promotion of Peace" reads as follows:

"The Fifteenth World Assembly,
Considering the intemnational responsibilities which rest upon the World
- Health Organization, and being aware of the close relarionship which exists
berween health and the preservarion of peace; Bearing in mind the
stipulations of the Preamble to the Constitution of the World Health
Organization which states, inter alia: "The health of all peoples is
fundamental to the attainment of peace and security and is dependent upon
the fullest co-operation of individuals and States"; Desiring to emphasize
the close relationship which exists between health - defined as a state of

complete physical, mental and social well-being - and happiness, harmony

'* See, as a recent example, the resolution dealing with health conditions of the Arab
populations in the occupied Arab territories, including Palestine, WHO Doc. A
46/B/SR/8, p. 2.

'* Cfr. resolution WHA 11:31 of June 1958 (concerning the Geneva Conventions in
general).

'8 See above.
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and security of all peoples; Considering that continding progress in the
improvement of world healith will contrioute importently 10 peace, as well cs
that peace is a basic condirion for the presén'aa'on ang improvemen: of
health of people in the whole world,
1.  DECLARES that physicians and all other medical workers have - in
the exercise of their profession and through the relief and help they give 1o
their patieats - an imporant role to play in the preservation and promotion
of peace, by contributing to the elimination or at leas: the attenuation of the
causes of distress and dissatsfaction;

2 CALLS upon all Members to promote the cause of peace by

intensifying their effors to implement the principles and purposes embodied

nliv.

in the Consitirution of the World Health Organization.

The same broad approach 10 WHQ powers was adopted in refation to chemical ard biological
weapons. In its resolution of 25 May 1967, the 20th World Health Assembly welcomed the
resolutions of the United Nations General Assembly concerning the prohibition of the use of
chemical and biological weapons and called upon its Member States to exert everv effornt 10
implement these resolutions'®. The question of the use of such weapons is thus considered to
constmute a common concern and a common function of both the United Nations and WHO.
Along the same lines. resoiution WHA 22.58 of 25 July 1963 expresses the view that rapic
intemational agreements for the complete prohibition and the disposal of all types of chemical
and bacterioiogical weapons are necessary. Again, the pronouncement of WHA is well in the

field of disarmament.

The most telling example of this broad concept of WEO powers, which inciude the question

~ .

of the legality of possession anc use of weapons of mass destruction, is WHA 25.55 of May

1970. Due to its importance, it deserves 10 dbe quoted in full texu

'" Emphasis added.

U WHA 20.54.
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“The Twenty-third World Health Assembly,

Guided by the principles of the "Constitution of the World Health
Organization; Recalling the danger hanging over mankind as a result of the
ever-continuing work to develop new forms of chemical and bacteriological
(biological) weapons, and also as a result of their stockpiling; Expressing its
profound anxiety in regard to the cases that are recurring of the use of
chemical means of waging warfare; Bearing in mind resolution WHA 20.54
in which the World Health Assembly has already expressed its deep
conviction that scientific achievements, partictlarly in the field of biology
and medicine - that most humane science - should be used only for
mankind's benefit, but never to do it any harm; Taking into account the
terms of resolution 2603 (XXIV) adopted by the General Assembly of the
United Nations at its twenty-fourth session, which stated that the prospects
for general and complete disarmament under strict and effective
international control and hence for peace throughout the world would
brighten significantly if the development, production and stockpiling of
chemical and bacteriological (biological) agents intended for purposes of
war were to end and if they were eliminated from all military arsenals;
Noting with approval the report of the Directpr-General of WHO and a
group of consultants on the disastrous consequences for human health to
which the use of chemical and bacteriological (biological) weapons could
lead, a report which was transmitted to the Secretary-General of the United
Nations in accordance with paragraph 2 of the operative part of resolution
WHA 22.58, adopted by the Twenty-second World Health Assembly;
Drawing attention to the fact that the quesrion of prohibiting the
development, production and stockpiling of all forms of chemical and
bacreriological (biological) weapons is verv closely linked with the problem
of the protection of the human environment against pollution; and Declaring
that the use not only of chemical and bacteriological (biological) weapons
but also of any chemical and bacterological (biological) agents for the

purpose of war might lead to a disturbance of ecological processes which in
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its tum would menace the existence of modern civilization,

1. PROPOSES that-the Director-General should continue (0 co-operate
with the Secretary-General of the United Nations with a view 10 promoting
the rapidﬁ prohibition of the development, production and stockpiling of
chemical and bacteriological (biologica!) weapons and ensuring their

destruction;

2. APPEALS once more to the governmenis of countries which have not
yer rarified the Geneva Protocol of 17 June 1925 to accede to that important
and highly humane international agreement in the nearest possible future,
3.  EMPHASIZES the need for the rapid prohibition of the developmen!,
production and stockpiling oj’ chemical and bacreriological (biological)
weapons and the destruction of stocks of such weapons as a necessary
measure in the fight for human heaith;

4. CALLS UPON all medical associations and all medical workers t©
consider it their moral and professional duty 10 give every possible
assistance to the international movemenc directed towards the compiete
proaibition of chemical and bacteriological (biological) means of waging
war; and |

5. REQUESTS the Director-General to transmit this resolution to the
Secrerary-General of the United Nations and also 1o distribute it among

ni$

Member States and a wide medical public.

The concept of this resolution is that the powers of the WHA are not limited to the health
effects of the use of weapons of mass destruction, but that these health effects legitimize
WHO dealing with the (iD)legality of use and possession of such weapons, and that it is
included in a specific medical professional responsibility (o work toward their prohibition. It

(s precisely this concept which underlies resolution 46.40.

"* Emphasis added.
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4. Another source of the power of WHA to request the advisory opinion of the ICJ lies
in the fact that, in the view of the WHA, it required such an opinion as guidance for future
action. The Court has always accepted a perceived need for authoritative guidance as a basis
for its acceding to a request to give an advisory opinion®. The interpretation of the
constitution of the Organization to which the rcéuesﬂng organ belongs, represents, without
doubt, such a matter where the guidance of the Court can be sought. Thus, the request to
clarify the meaning of the WHO Constitution lies within the powers of the WHA. This 1s an
explicit aﬁpect of the request for the advisory opinion. Although it is true that the main
reasons for the illegality of the use of nuclear weapons are found in other rules of
international law, the WHO Constitution is also relevant for the question. The use of nuclear
weapons would be both a clear-cut denial of the very essence of the objective of the WHO as
formulated in ;Art. 1 of the Constitution and of the basic principles formulated in the
Preamble. The use of weapons causing incurable trauma and illness for thousands or even
millions of victims is incompatible with the basic human right contained in the Preamble of

the WHQO Constitution:

"The enjovment of the highest atiainable standard of heaith is one of the

fundamental rights of every human being ...

It is clearly within the powers of the WHA to express this idea in a solemn declaration. In the
debate preceding the adoption of resolution 46.40, the Legal Council of the WHO expressly
mentioned the possibility that WHA could adopt a resolution concemning the interpretation of
the Constitution’'. It follows (a logical conclusion which, however, the Legal Council fails to

draw) that WHA may seek the advise of the ICJ before making such a declaration®.

Another field of activity where the legal guidance of the ICJ concerning the (il)legality of the

* See Certain Expenses of the United Narions, ICJ Reports 1962, p. 8 et seq.
* WHO Doc. A 46/B/SR/10 p. 2.

* See in this sense the statement by the Delegate of Mexico, WHO Doc. A 46/BISR/8
p. 9.
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use of nuclear weapons may become relevant 15 the function to provide advise pertaining to
medical services. Assistance in the field of public health and the development of medical
services is one of the major activities of WHQ®. This assistance is of particular imporance
for the developing countries. Preparing health services, in pamicular those of developing
countries, to cope with emergencies and desasters is a very important element or this
assistance™. Medical services of developing countries are in a position which is still worse
than that of indusurial countries when having 1o cope with these problems. The problem of
nuclear weapons has become more relevant for developing countries in recent ume as the
proliferation of those weapons to smaller states has come to present a realistic scenario™. For
the purposes of giving advice on desaster medicine relating to a nuclear attack, it is ce2riainly
relevant whether such attacks are to be considered as a fact of life which must be accepted
under the law or are to be avoided where the law is obeyed. In addition, the report on the
effects of nuclear war on health and heaith services convincingly concluded that, in the case
of a nuclear atiack, the health services of the world could nor alleviate the resulting situation
in any significam way. Therefore, the only approach of trearment of health effects of nuclear
warfare is primary prevention, that is, prevention of nuclear war’. Ii would be awkward, to
say the least, to conclude that the WHA mus: keep silent regarding somethung which 13
recognized as being the only effective prevention of the heaith problems created by nuclear

war.

Anocher field whers the guidance to be given by the Intemational Court of Justice would be

tmportant for the activities of the WHO is medical ethics. Medical ethics represents another

~ - P Ses Art. 2 (c) and (d), quoted above.

* See. inter alic. The Work of WHO 1990 - 1991, Biennial Report of the Director-
General to the World Health Assembly and to the United Nations, 1992, pp. 7 e! seg.

* See the report by the Director General, Health and Environmental Effects of
Nuclear Weapons, WHO Doc. A 46/30, para. 14.

** Effects of Nuclear War on Health and Health Services. Second Edition, p. 3.
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important activity of WHO? . It is also relevant for the question of nuclear weapons. The role
of physicians in the preservation and promotion of peace and, in particular, in relation to the
removal of the threat of nuclear weapons is a major ethical issue. This is, for instance,

reflected in WHO resolution WHA 34.38%:

"Noting further the growing concern of physicians and other health workers
in many countries at the mounting danger of thermonuclear war as the most
serious threat to the life and health of all populations and their desire to
prevent thermonuclear desaster, which is an indication of their increased
awareness of their moral, professional and social duty and responsibility to
safeguard life, to improve human health, and to use all means and resources

for anaining health for all;”

Finally, the question of the legal prohibition of nuclear weapons is aiso relevant for WHO
activities in another aspect. Under the rules of the law of armed conflict which are relevant
for the prohibition of nuciear weapons. the effect on human health and the environment
constitutes the essential basis of this prohibition. Thus, it is not possible to clearly establish
the very existence of that protubition without expert medical knowledge. It is one of the tasks
of WHO to collect and disseminate such knowledge or at least to instigate concerted efforts
to this effect. Thus, the work of WHO shouid represent an essential basis for the opinion of
the Coun regarding the illegality of the use of nuclear weapons. The WHO must, as a result,
also be interested in the lega! yardstick by which such health effects are evaluated. Health
effects and the legal yardstick applicable to the use of these weapons are thus inseparable;
they are the two sides of the same coin. If the health effects of nuclear weapons fall within the
powers of the WHO (and there is no doubt that they do), WHO must also be competent for
the question of the legal prohibition of the weapons causing these effects. It is this very

concept which determined the role of the WHO in its co-operation with the United Nations

" See. inter alia, resolutions EB4.R24 of July 1949, EB5.R75 of Feb. 1950;
EBS55.R64 of Jan. 1975; EBS7.R47 of Jan. 1976.

* See already Resolution WHA 23.53 of May 1970, quoted above. -
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regarding the prohibition of chemical and biological weapons™.

3. Those objecting to the competence of the WHO to deal with the quesuon of the
(ihlegality of nuclear weapons claim that this question lies within the exclusive competence
of the United Nations which the WHQ would have to respect. Although this was not
expressed in very clear terms, this idea seems to underly the misgivings the Legal Council of
the WHO and of many delegates expressing doubts about the legality of the requesc™. This
thesis seems to rest on the assumption that a kind of domaine réservé exists for the United
Nations in the field of the application and interpretation of the laws of armed coaflict. If this
15 the assumption, it is an erroneous one. There are no exclusive powers of the United
Nations in this field. Quite to the contrary, a tradition of cooperation of the United Nations
with other bodies exists. Tne United Nations has, in particular, recognized the powers and
funcrions of the Intemational Commitise of the Red Cross in this field. The questions of the
application, implemenzation and development of the laws of armed conflict are dealt with both

by the United Nations and by the Red Cross™.

Qusestions regarding peace and security and the laws of armed conflict have never been
considered as a mater 0 de exclusively treated by the United Nauons, but rather 2 common
concern and a common function of the United Nacions and of cerain specialized agencies, in
particular the WHO and UNESCO. The United Nations have always welcomed the
contribution of the specialized agencies in this field. This co-operation or common action on
the part of both the United Nations and the specialized agencies was not always
uncontroversial. It was argued that the basic principie of the specialized agencies was

"functonalism” and, as a resuit, "political” questions had to remain outside the scope of their

* See above notes 11 and 12.

* WHO Doc. A #6/B/SR/S p. § (Legal Council); Delegate of Senegal, ibidem p. 12;
United States, SR/10 p. 3, New Zzaland, ibidem p. 6.

UM Bothe. in: M. Bothe/K. J. Partsch/W. A. Solf. New Rules of Viclims of Armed
Conrlicts. 1982, p. 3.
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activities®?. Although there was considerable legal debate concerning the treatment of such
political issues as South Africa and the relations between Israel and the Arab States, it has
never been accepted that the specialized agencies were "unpolitical"®. Indeed, the United
Nations reminded cerain specialized agencies that they had their role to play in order to
promote certain policy objectives of the United Nations, for instance the Bretton Wood
institutions in relation to South Africa®. The co-operation between the United Nations and
WHO concerning chemical and biological weapons, already mentioned above™, represents
another example of this concept of the responsibility for peace and security shared by the

United Nations and a specialized agency.

It may, however, be argued that WHO must respect the primary role of the United Nations
and, in particular, of the Security Council in the field of peace and security. The relevant
sections of the Agresment between the United Nations and the WHO, however, provide only
for limited duties of the WHO. In relation to recommendations of the General Assembly and
of ECOSOC, a duty exist, to consider them and to consult with the U. N. (Art. IV). In
addition, a duty of the WHO exists to render "such assistance for the maintenance of
international peace and security” as the Security Councid may request. This could mean a duty

of the WHOQ not to create obstacles for United Nations activities’. However, the

%2 On this question of “politicisation", see D. Williams, The Specialized Agencies and
the United Nations, 1987, pp. 55 er seq.; 4. - V. Ghebali. The Politicisation of UN
Specialized Agencies: A Preliminary Analysis, in: R. N. Wells (ed.), Peace by Pieces
- United Nations Agencies and Their Roles, 1991, pp. 12 er seq.

¥ Williams, op. cit. p. 55; R. v. Hanstein, Der EinfluB der Vereinten Nationen auf
die Sonderorganisationen - Anspruch und Wirklichkeit, 1989, p. 171 er seq.; W.
Meng, Art. 57, notes 37 ef seq. in: B. Simma (ed.), Chana der Vereinten Nationen,
1991; E. Klein. United Nartions Specialized Agencies, in: R. Bemnhardt (ed.), EPIL
Instaiment 5, 1983, pp. 349 er seq., at 366.

* v. Hanstein, op. cit., p. 19 er seq.; Meng, loc. cir. note 42; see also I. Seidl-
Hohenveldemn, Sonderorganisationen, in: R. Wolfrum (ed.), Handbuch Vereinte
Nationen, 2nd ed. 1991, pp. 782 er seq., note 9.

33 See above notes 11 and 12; on other "political” matters in the work of WHO, see
C. O. Tannenborg, A New International Health Order, 1979, pp. 305 er seq.

% Cfr. Meng, loc. cit. note 42 er seq.
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pronouncement of the United Nations General Assembly to the effzct that the use of such
weapons is indeed illegal®” by no means constitutes the finai disposition of the mauer. Room
still exists for an authoritative statement by the International Court of Justice on the same
matter. Even if the World Health Assembly is required to respect the responsibilities and
functions of the Securicy Council, this would not and could not constitute an obligation on the
part of WHO had to keep silenc regarding matters not actually before the Security Council.
6. A final point to be considered is the fact that the WHA has already made an explicit
determination of its own competence. A motion not to consider the draft resolution requesting
the advisory opinion was put before the Assembly which argued that the resolution were
bevond the powers of the Organization. The motion was rejected’®. This formal determination -
of the Organization's powers must be respected by the ICJ. This raises the question of the
judicial review of decisions taken by international organizations. Certain authors argue that
there is no judicial review of suchi resolutions®®. For these authors, it should be clear that the
determination made by the WHA conceming its own competence o request an advisory
opinion was binding for the Court and could not be questioned by it. This, however, 15 a
somewhat extreme view. The Court rather adopts 2 compromise view on the maner by using

the legal construct of a presumption. In its advisory opinion concerning Namibic. the Court

states:

" A resolution of a properly constituted organ of the United Nations which
is passed in accordance with that organ's ruies of procedure, and is declared

by its President to have besn so passed. must be prasumed 10 have been

validly adopted™.

% Resolution 33/71 B (1978).
¥ WHO Doc. A 36/B/SR/S p. 5.

* Caflisch, Is the International Court entitled to review Security Council Resolutions
adopted under Chapter VII of the United Nations Charter?, Paper submitted (o the
Qarar {ntermationat Law Conference 1994, in particular p. 4.

*® ICI Reports 1971, p. 22.




In its advisory opinion on Certain Expenses-of the United Nations, the Court states:

"As anticipated in 1945, ... each organ must, in the first place at least,

n

determine its own jurisdiction®'.
This, too, is a kind of presumption. The question is thus whether, in a particular case, any
reason exists to rebut this presumption. It is submirtted that no such reason exists. It is true
that in the Namibia Case, the Court examined objections raised coancerning the procedure of
the organ which had requested the advisory opinion because those objections finally
concermed the jurisdiction of the Court. The Court, however, did not hold that this conveyed
a right of unlimited scrutiny regarding the requesting organ's judgement concerming its own
competence. In the present case, the essential question is really whether the WHA needs the
guidance of the Coun for its future activites. In this respect, a margin of appreciation must
at least be granted to the requesting body. The Court will have to accept and may not question
the wisdom of the judgement made by the WHA that it feels a neasd for the Court's guidance,
at least where the maiter in ques:ior.u does not manifestly Lie outside the jurisdiction of the
requesting organ. The Court, indeed, has never refused 10 give an opinion on the basis of a
lack of competence of the requesting organ, although objections 1o this effect have been raised

before the Coun®.
II7.

The next requirement for the admissibility of a reques: is that it relates to a legal question. As
the question is submitted to the Coun, it concemns the axistence of a prohibition under
international law. This is certainly a legai question. It is true that this legal question contains

important political implications. This does, however, not exclude the legal character of the

“' ICJ Reports 1962, p. 168.

** D. Pratap, The Advisory Jurisdiction of the International Court, 1972, pp. 122 er
seq.
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question. A legal question put to the Court, in particular a question of treaty interpretation.
remains a legal question even if it has far-reaching political cons2quences. The Cour, as 1t

held in the Certain Expenses case,

"cannot attribute a political character to a request which invites it o
undenake an essentially judicial task, namely, the interpretation of a treaty

provision®."

This is the constant jurisprudence of the Court™. If such political consequences nevertheless
lead the Court 10 refuse to give an opinion, the reason is not a lack of jurisdiction, but the fact
that it might not be appropriate for the Court to give an opinion. This is a matter of the
discretionary Iﬁower of the Court to decline a request.

C.
Even if the request for an advisory opinion constitutes a legally valid exercise of a power
conferred upon WHA, it siiil remains within the discretionary power of the ICJ not to give
that opinion®:-Under Arx. 63 of the Statute, the Court may give an advisory opinion. It 1s.

however, not obliged 10 do 50.

As the Cour stated it in the Cerrain Expenses Case:

"The power granted is of a discretionary character ... Even if the question

> ICJ Reports 1962, p. 153; see already in this sease H. Kelsen, The Law of the
United Nations, 1964, p. 548; on the broad definition of a “legal question”, see also
H. W. A. Thirlway, Advisory Opinions of Inzzmational Couns, in: Bernhardt (ed.),
EPIL vol. I, 1992, p. 39.

* Pratap, op. cir. p. 130; L. M. Goodrich/E. Hambro/A. P. Simons, Charter of the
United Nations, 3rd ed. 1969, p. 567 er seq.. P. Daillier, Art. 96, in: J.-P. Cot/A.
Pellet (eds.), La Charte des Nations Unies, 1935, p. 1237.

“ Certain Expenses of the United Nations. IC] Reports 1962, p. 155.
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is a legal one, which the Court is undoubtedly competent to answer, it may

nonetheless decline 10-do s0.”

The Court will, however, in principle not refuse to accede to such a request. Only
"compelling reasons” should lead the Court to refuse to give a requested advisory opinion®.
This is related to the function of the Court as the principal judicial organ of the United
Nations. As a marter of principle, the Court is bound to give an opinion. As the decisive
factor in exercising its discretion, the Court is inspired by considerations of judicial
proprieiy”. The fact that a question is "intertwined with political questions"** does not
constitute a compellig reason to refuse to give an opinion in the sense discussed above; it does
not make It improper for the Court to ac_ccde to the request. In contentious proceedings, it has
also been argued that the political nature of a dispute should exclude the jurisdiction of the -
Court. The Courn clearly rejected this argument in the Nicaragua case®. It found that there
was no "inability of the judicial function to deal with situations involving ongoing conflict®™®".
In international law, no political question doctrine axists that suggests that courts should
refrain from giving a pronouncement on a particular question because that question is 0o
political. Thus, the political and security implications pertaining to the (il)legality of the use
of nuclear weapons do not render it improper, tn viéw of the judicial function of the Court,

to give a legal opinion theron.

* Judgement of the Administrarive Tribunal of the ILO upon complaints made against
UNESCO, IC] Reports 1953, p. 86; Cerain Expenses of the United Narions, 1CJ
Reports 1962, p. 155.

“ H. Mosler, Art. 96 note 22, in: B. Simma (ed.), Charta der Vereinten Nationen,
1991; M. Schroder, IGH-Internationaler Gerichtshof, in: R. Woifrum (ed.),
Handbuch der Vereinten Nationen, 2nd ed. 1991, pp. 321 et seq., note 14; Pratap,
op. cit. pp. 149 er seq., Wesiern Sahara case. ICJ Reports 1975, p. 21.

** ICJ Reports 1962, p. 155.

® Case concerning military- and paramilitary acrivities in and against Nicaragua,
Jurisdiction and admissibility, ICJ Reports [984, p. 437,

% Ibidem p. 436.
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Another argument raised to suggest that the Court should refuse to give that opinion may be
called 2 futility argument. It is said that a decision hoiding that nuclear weapons are indeed
prohibited would be of no practical consequence. This argument can be understood in various
ways. First, it is often said :haf it is improper for the Court to answer hypothetical or
"academic” questions. The Court, however, has never accepted this argument’’. In the

Western Sahara case, the Court expressly stated that its advisory jurisdiction was not limited

to giving an opinion

"on existing rights and obligations, or on their coming into existence,
modification or termination, or on the powers of international organs ...
(T)he court may also be requested to give its opinion on questions of law
which do not call for any pronouncement of this kind, though they may

have their place within a wider problem the solution of which could involve

such matters>."

Thus, the fact that the request does not relate 10 a particular case of use or intended use
and/or does not concem the behaviour of any particular state does not affect the judicial

propriety of rendering the opimion.

The futility argument may also be interprered to mean that it would be improper for the Court
ot deliver an opinion which has no chance of being executed in practice. In this respect, the
views expressed by the Count in the Nicaragua case are also applicable. Quoting the Chorzéw

decision of the PCIJ, the Court" observes that it

“neither can or should contemplate the contingency of the judgement not

being complied with.”

! Pratap, op. cir. p. 130, 169 er seq.
®ICT Reports 1975, p. 20; see also Mosler, loc. cit. note 2b.

% ICJ Reports 1984, p. 437.
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This applicy, it is submined, g fortfor? to advisory opinions. It must be recognized that indead
the request for an advisory opinion, in lui.; cuse &8 iu muny others, is part of a political
process designed to achieve a certain solution to 2 problem. This was so in particular in
relation to the requests for advisory pinions concerning the status of Nemibia and the powers
of administration pusscssed, or not possessed, by Sovth Africa and the consequences of the
presence of South Africa in Namibja which was found to be illegal. When the Court was
asked for & legal opinion, It was by no means carrain that the holding of the Court would be
honzaﬁred by South Africa. This, however, did not prevent the Court from delivering an
opinion. It is the role of law and thus also the sole of the judges to contribute to the solution,
in a political process, of 2 political problem by clarifying the applicable rules of the game.
If this contﬂbuﬁon'of the Jaw is pskzd for at the beginning of a process, that is to say at 2
point in tims where the solution of the problem still seems to be far away, this does not mean
that the Jaw has no role to play. The political difficulty of implementing an opinion given by

the Court is not a compelling reason to deny a request.

Auckland, New Zealand
19 September 1994

L5

(z/‘mf. Jerome B, Elkind
Comnsel of the Government of
the Republic of Nauru
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Authority of Ask for Advisory Opinions
Article 96 of the United Nations Charter says:

1, The General Assembly or the Security Council
may request the International Court of Justice to give an
advisory opinion on any legal question.

2. Other organs of the United Nations and the
specialised agencies, which may at any time be so
authorised by the General Assembly, may also request
advisory opinions of the Court on legal questions arising
within the scope of their activities.

Article 65(1) of the Statute of the International Court of Justice says:

The court may give advisory opinions on
any legal question at the request of whatever
body may be authorised by or in accordance
with the Charter of the United Nations to make
such a request.

The World Health Organisation is authorised to request advisory
opinions under Article X of its Relationship Agreement with the United
Nations which says:

(2) The General Assembly authorises the World Health




Organisation to request advisory opinions of the International
Court of Justice on legal questions arising within the scope of
its competence other-than questions concerning the mutual
relationships of the Organisation and the United Nations or
other specialised agencies.

(3) Such requests may be addressed to the Court by the
Health Assembly or by the Executive Board acting in pursuance
of an authorisation by the Health Assembly.

General Assembly Resolution 124(TI), 15 November 1947 approved that
agreement. Article 76 of the Constitution of the World Health Organisation

says:

Upon authorisation by the General Assembly
of the United Nations or upon authorisation in
accordance with any agreement between the
Organisation and the United Nations, the organisation
may request the International Court of Justice for an
advisory opinion on any legal question arising within the
competence of the organisation.

So we must ask ourselves whether the use of nuclear weapons is a legal
question arising within the competence of the W.H.O. The first question to be
answered is does it fall within the competence of W.H.O. Let us look at the

Preamble. The Preamble says:

The States Parties to this constitution declare, in
conformity with the Charter of the United Nations, that
the following principles are basic to the happiness
harmonious relations and security of all peoples:

Healith is a state of complete physical, mental
and social well-being and not merely the absence of
disease or infirmity.

The enjoyment of the highest attainable standard

of health is one of the fundamental rights of every human
being without distincHon of race, religion, political

belief, economic or social condition.



Article 1 says:

The achievement of any State in the promotion and
protection of health is of value to all.

* » *

Healthy development of the child is of basic importance:
the ability to live harmoniously in a changing total
environment is essential to such development.

Governments have a responsibility for the health of their
peoples which can be fuifilled only by the provision of
adequate health and social measures.

Accepting these principles and for the pui‘pose of co-
operation among themselves and with others to promote
and protect the health of all peoples, the

Contracting Parties agree to the present Constitution and
hereby establish the World Health Organisation as a
specialised agency within the terms of art. 57 of the
Charter of the United Nations.

The objective of the World Health Organisation
(hereinafter called the Organisation) shall be the
attairument by all peoples of the highest possible level of
health.

The victims of a nuclear attack could not possibly sustain the level of

health referred to in the Preamble and in Article 1? Clearly this makes the use

of nuclear weapons a health issue. It is my intention to call a doctor to the

stand to testify that the use of nuclear weapons is a health matter.

The next question to be asked is "is this a legal question? We can

regard this as a question of justiciability. Justiciability has been defined as the

“fitness of a dispute for settlement on the basis of legal principle”. It has been




very common for States to assert that a question before the Court is of a
political nature and not a proper one for judicial settlement. But a distinction
must be made between genuine “legal” non-justiciability and spurious claims
of non-justiciability based on the alleged "political” nature of the subject
matter tpoliﬁcal non-justiciability). Issues of the political nature of a matter
date back to the P.C.1]. Austro-German Customs Union Case . ! In essence the
Permanent Court was asked whether the proposed regime threatened the
independence of Austria. This question clearly invited the court to indulge in
some political forecasting and was of the greatest political importance.
Notwithstanding this all fifteen judges subscribed to opinicns which dealt
with the merits of the dispute and only Judge Anzelotti even mentioned the
propriety of doing so. Advisory cases before the I.C.J. where the political
ciﬁestion was raised include Conditions of Admission of a State to Membership i
the United Nations ,2 Competence of the General Assembly for the Admission of
States to the United Nations 3, a;-d Certain Expenses of the United Nations case.*
In all three cases the argument was summarily rejected. The argument was a
legal one. Nor, said the Court was there any reason why it should refrain from
giving an opinion. In the Certain Expenses Case, the Court said that only
compelling reasons could lead it to refuse to give an opinion:

The Court finds no “compelling reason” why it

should not give the advisory opinion...It has been

argued that the question put to the court is intertwined
with political questions, and that for this reason the

Court should refuse to give an opinion. It is true that most
interpretations of the Charter of the United Nations

will have political significance, great or small. In the
nature of things it could not be otherwise. The Court,
however, cannot attribute a political character to

a request which invites it to undertake an essentially

1 11931] P.C.1]. Rep., Ser. A/B, No. 41.
2 [1948] I.C.J. Rep. 57.

3 [1950]) 1.C.J. Rep. 4

4[1962] I.CJ. Rep. 151.



judicial task... . 5

In that case the judicial task was specifically the interpretation of a
treaty. Despite the involved political aspects of that case and its considerable
political importance only one of the fourteen judges argued that the Court
should refuse to proceed on that ground.

In this case the task is the interpretation of a number of treaties
including the United Nations Charter and the elaboration and application of

principles of customary international law.

Perhaps the strongest attacks on justiciability appeared in cases where
the Respondent did not even bother to come to the Court. In the Fisheries
Jurisdiction Cases, the Icelandic government argued that this was a matter
involving “the vital interests of the people of Iceland.”® In the Nuclear Test
Cases, the French Government protested that the matter was too closely
connected with national security and defence of France 7 and in the Hostages
Case, the Iranian government complained that the hostage problem was only
a i::art of a larger problem inherent in the relationship between the United
States and Iran of over twenty years duration. ® In the Military and
Paramilitary Activities Case, the United States attempted to argue that the use

of force was a political matter which should more properly have been dealt

5 Ibid. at 155.
& Correspondence from the Minister of Foreign Affairs of Iceland to the

Registrar of the Court [1975] 1.C]. Pleadings, Vol. I, pp. 375-6.
7(1974] 1.CJ. Pleadings , Vol. II, pp. 347-8.

8 11975} 1.C.J. 7, 10-11. See Gross, " The Case concerning United States
Diplomatic and Censular Staff in Tehran Phase of Provisional Measures,” 74

AJLL. 395, 396-7 (1980).



with by the United Nations Security Council.  When, despite this argument
the Court found that it did possess jurisdiction, the United States withdrew
from participation in the case. In all of these cases the parties attempted to

argue that the Court did not possess jurisdiction.

The non-appearing respondents argued that the Court did not possess
jurisdiction with varying degrees of authority and conviction. In the Hostages
Case the Court did not even deem it necessary to waste time with a
jurisdictional phase. In all of these cases, it would seem that, while lack of
jurisdiction was a professed motive for abstention from the judicial process,
the primary motive, in each case was a claim that the action was non-

justiciable.

Any discussion of non-justiciability inevitably involves a dialogue with
Sir Hersch Lauterpacht, the most articulate critic of the doctrine of non-
justiciability. In his book The Function of Law in the International Community ,
written before he received his knighthood and well before his elevation to the
bench of the International Court of Justice, he identified "four clear-although

not mutually exclusive-conceptions of legal or justiciable disputes”. These are:

(a} Legal disputes are such differe_x_ices between States
as are capable of judicial settlement by the application of
existing and ascertainable rules of international law.

(b} Legal disputes are those in which the subject-matter
of the claim relates to questions of minor and secondary
importance not affecting the vital interests of States, or
their external independence, or internal sovereignty, or
territorial integrity, or honour, or any of the other
important interests usually referred to in the so-called
“restrictive clauses” in arbitration conventions.

(¢) Legal disputes are those in which the application of

9 [1984] L.CJ. 392.



existing rules of international law is sufficient to ensure a
result which is not incompatible with the demands of
justice between States and with a progressive
development of international relations.

(d) Legal disputes are those in which the controversy
concerns existing legal rights as distinguished from
claims aiming at a change of existing law. 10

Of these, the second conceptioﬁ is the oldest and probably more

accurately reflects the thinking of Government leaders than the others.

Traditionally, treaties involving international arbitration exempted
disputes which might affect the vital interests, independence and
international honour of the contracting parties. Later treaties limited the
obligatioﬁ to arbitrate "legal disputes” or disputes "with regard to which the
parties are in conflict as to their respective rights”. Such clauses were inserted
into declarations of acceptatice of the compulsory jurisdiction of the
Permanent Court of International Justice as 2 means of excluding "political”
disputes or disputes related to interests and not to rights.!l De Visscher
expressed the view that, when a state takes a political position, it is expressing

the priority that its Government assigns to the interests involved:

The specifically political quality is to be seen in the
) particularly close relation that the rulers assert from time
to time between the State and certain goods or values
that they hold indispensable to its security or
greatness.12

Iceland, for example regarded the conservation of its fisheries resources

as non-justiciable because, as a nation dependant upon its fisheries, it

10 Lauterpacht, The Function of Law in the International Community (1933), pp.
19-20.

11 bid.

12 De Visscher, Theory and Reality in Public International Law (Trans). Corbett
1959) p. 73.




regarded the matter as vital. The United States and other nuclear nations do
not want a legal decision which will limit their free hand with nuclear

weapons.

Thomas Franck points out that "the test is nearly useless from the point

of view of good order”. 13 Hence:

...the only useful guide from the legal point of view,
is the external behavior of interested States.

This underlines the difficulty of developing legal norms which can help
us to determine what is a political dispute and what is a legal one. Political
questions, according to De Visscher, are the expression of "vital and moving
forces". They can be subject to constant change. They cannot be locked up in a
definition. 14 He did however acknowledge that certain matters generally
have a political character while others are political only in exceptional
circumstances. 15 But his book demonstrates throughout, the operation of
political factors in all areas of international law and the fact that there is no
clear demarcation between political and other issues. With regard to domestic
matters he notes that there is hardly any matter which "looked at from a

certain angle or a certain level of generalisation or specialisation” 6 may not

now be legal, now political.

Some writers are of the opinion that the distinction between legal and
political questions has no real validity. Lauterpacht argues that all questions

which can be resolved by the application of legal rules are legal whether or

13 Franck, The Structure of Impartiality (1968), p. 178.
14 Supranote Satp.73. -

15 Thid.

161bid. at p. 22.



not they affect the vital interests of States. 17 Thus all conflicts in the sphere of
international politics can be reduced to conflicts of a legal nature. 1¥ One
writer points out that there have been quite a few situations in which cases
involving political tension have been brought before the Court. 1% He cites as
examples the Anglo-Tranian Oil Co. Case 29, the Corfu Channel Case 21, the
Cases of Treatment in Hungary of Aircraft of the United States of America, 22 the
Asylum Case 2, the Aerial Incidents Cases 2% and the Antarctic Territory Cases.

25

17 Supra note 3 at p. 139. See also Doecker, " International Politics and the
International Court pf Justice”, 35 Tulane L.R. 767, 770 (1961); Brown,
“Reserved International Rights”, 38 AJIL 281 (1944); Schwarzenberger, Power
Politics (2d Rev. ed. 1951) p. 450, although Schwarzenberger argues that ” an
organised society based upon a community spirit and founded upon the rule
of law seems to be an illusion”.

18 Lauterpacht, ibid. at p. 164.

1% Doecker, supra note 10 at 782.

2011952} I.C.J. Rep. 93.

21[1949) L.C.J. Rep. 4.

22 [1952)L.C.J.Rep. 99, 103. _

2311950] LCJ. Rep. 266.

24 [1956] LCJ. 6;[1959] 1L.C.J. Rep. 276.

25(1936] I.C.J. Rep. 12.



Lauterpacht points to the_historical paradox that many disputes of
political importance were settled by the judicial process while many disputes
which were obviously capable of decision along strictly legal lines were
withheld from adjudication or arbitration on the ground that they were

essentially political. 26

In fact, all international disputes including legal controversies are
political because the State is a political institution and all questions which
affect it, particularly those which deal with its relationship with other States
are political. 27 The nature of the judicial task is isolation of the legal problems
from the political situation and solution of legal problems on the basis of
objective rules of international law to the exclusion of extra-legal

considerations. 28 In the words of Judge Hardy C. Dillard:

Just as men are neither a pack of wolves

nor a choir of angels and marriages are
sometimes happy and sometimes sad, so
with disputes. Most of them, as we all know,

25 (1956]1.C.J. 12.
26 Supranote 3 at p. 163.

27 Ibid. at p. 153.

28 Rosenne, The International Court of Justice (1957), p. 66.



have both a political and a legal component.
And surely, the legal component can usually
‘be syphoned off for analysis. 29

As De Visscher points out, lawyers and politicians look at these matters
through different lenses. A lawyer is likely to ask whether there are rules of
international law which can be brought to bear on the issue. To a politician the
question is the extent to which State interests, or even Government policy
(which is often identified with State interests) are affected by the dispute. A
Government may refuse to submit a dispute to legal settlement without
disputing the existence of legal rules which can be applied by the judge or
arbitrator. 30 Thus the attempt to measure justiciability in terms of political

importance is illusory.

In Lauterpacht's view, it is not the nature of a matter which makes it
unfit for judicial settlement, but the unwillingness of States to have it settled

by application of law. 31 Arthur Larsen made the following point:

...the real obstacle to adjudication is not inherent in

the nature of things, but it is largely a matter of deliberate
choice. As of today nations stay away from the Court...
simply because they prefer to retain their freedom of
action, and in many cases because they apparently prefer
to live with continuing controversy than take a chance on
an unfavorable decision. In short, the problem isn't
"can't-its "won't". 32

29 Address to the American Society of International Law, "The World Court -

An Inside View" 67 Proc. ASIL 296, 299 (1572-73).

30supra note 5 at p. 331.

31 Supra note 3 at p. 369. But see Rosenne, "Sir Hersch Lautepacht's Concept of
the Task of an International Judge”, 55 AJIL 825, 832, note 34 (1961). Rosenne
believes that there are other extra-judicial factors which may establish the
non-justiciability of a particular matter.

32 Larsen, "Peace Through Law: The Role and Limits of Adjudication-Some
Contemporary Problems”, 54 Proc. ASIL 8§ (1960).




In the Fisheries ]urisdictionﬂ C;ses, the Hostages Case and the Military
and Paramilitary Activities Case the Court was not sympathetic to the claim
that the matters were political and thus not fit for judicial settlement. In all
three cases the Court went on to decide the merits of the case despite the pleas
by Iceland, Iran and the United States that the matters were political and

therefore not suitable for settlement by the Court.

There are strong legal arguments that can be made about the legality of
the use of nuclear weapons, particularly strong are the arguments relating to
jus in bello.. But before proceeding to the jus in bello arguments, it would seem
necessary to canvass some of the reasons why the use of nuclear weapons is

unlawful according to the jus ad bellum..

The United Nations Charter
Article 2(4) of the United Nations Charter says:

All members shall refrain in their
international relations from the threat
or use of force against the territorial
integrity or political independence of
any state, or in any other manner inconsistent
with the Purposes of the United Nations, (emphasis
added).

Therefore, the use of nuclear weapons is unlawful because the use of
force is unlawful. This automatically excludes any aggressive "first strike"

uses.

The italicised portion of this rule is frequently ignored by
scholars. But let us look closely at it. The purposes of the United



Nations are set out in Article 1 of the Charter. There are three

relevant paragraphs.

Article 1(1) says that one of the chief purposes of the

United Nations is:
To maintain international peace and security... .

The remainder of the paragraph speaks of collective
measures for the removal of threats to the peace, breaches of the

peace and acts of aggression and peaceful settlement of disputes.

Certainly the use of nuclear weapons is inconsistent with

the maintenance of international peace and security.

Paragraph 2 says:

To develop friendly relations among nations
based on respect for the principles of equal rights
and self-determination of peoples, and to take
other appropriate measures to strengthen
universal peace.

Again the use of nuclear weapons can be seen to be
fundamentally inconsistent with the idea of developing friendly

relations among nations.

Paragraph 3 says:

To achieve international co-operation in
solving international problems of




an economic, social, cultural, or
humanitarian character, and in promoting
and encouraging respect for human rights
and for fundamenta!l freedoms for all
without distinction as to race, sex, language,
or religion.

Nuclear war is not international co-operation. It does not
help to solve problems of an economic, social, cultural or
humanitarian character, rather it creates and aggravates such
problems and, it can be seen to violate basic human rights and

fundamental freedoms.

The use of nuclear weapons violates other provisions of
the United Nations Charter. Articles 33(1) directs the parties to a
dispute to seek a solution using peaceful means for the
settlement of such disputes. The use of nuciear weapons does not

amount to peaceful settlement.

Article 55 says:

With a view to the creation of conditons of
stability and well-being which are necessary
for peaceful and friendly relations among
nations based on respect for the principle of
equal rights and self-determination of
peoples, the United Nations shall promote:

a. higher standards of living, full
employment, and conditions of economic
and social progress and development.

b. solutions of international, social,
health, and related problems; and
international cultural and educational co-
operation. -

¢. universal respect for, and
observance of, human rights and



fundamental freedoms for all without
distinction as to race, sex, language, or
religion (emphasis added).

We can see the fundamental inconsistency of the use of

nuclear weapons with those objectives.

Article 56 says:

Al members pledge themselves to take joint
and separate action in co-operation with the
organisation for the achievement of the
purposes set forth in Article 33.

Human Rights Law

Before proceeding to a jus in belle argument we might
also want to look at basic human rights law. For instance one can
argue that the use of nuclear weapons violates the following
principles in the Universal Declaration of Human Rights. 33

Article 1 says:

All human beings are born free and equal in dignity
and rights. They are endowed with reason and conscience
and should act toward one another in a spirit of
brotherhood.

Obviously to use such a horrible weapon on someone
does not recognise that person’s dignity and rights. It cannot be

regarded as acting toward the victim in a spirit of brotherhood.

33 U.N.. Doc. A/811 (10 December 1948).




Article 3 deals with the right to life, liberty and security of
person. The use of nuclear weapons against people may well
deprive them of their right to life. The current threat of nuclear

weapons has a negative impact on everyone's sense of security.

Article 5 prohibits torture or cruel, inhuman or degrading
treatment or punishment. I think we can say that the victims of
nuclear weapons in Hiroshima and Nagasaki and future victims
have experienced and will experience cruel, inhuman and

degrading treatment.

Article 8 says:

Everyone has the right to an effective remedy by the
competent national tribunals for acts violating the
fundamental rights granted him by the constitution or by
law.

In a nuclear war there is no remedy and there is no
tribunal capable of administering such a remedy.

Article 12 protects against arbitrary interference with
privacy, family, home and correspondence. A nuclear war will

arbitrarily destroy families and homes.

Article 25 talks of the right to an adequate standard of
living. Assuming that one survived a nuclear war, one would be
reduced to the process of living at a bare subsistence level. A
nuclear war would in fact render superfluous most of the rights
in the Universal Declaration, freedom of expression, freedom of

assembly, freedom of religion, the right to take part in the



government of one’s country, the right to rest and leisure. So we

can say that it would violate Articles 18, 19, 20, 21 and 24.

Article 28 is also relevant. It says:

Everyone is entitled to a social and international order in
which the rights and freedoms set forth in this declaration
can be fully realised.

The status of the Universal Dedaration is questionable. On
one view it is merely declaratory and has no legal force?4 On
another view it has found its way into the corpus of customary
international law and is therefore binding on-all states, regardless
of whether they are parties to any human rights treaties. 35 But
we can find references to similar rights in the human rights
treaties particularly the International Covenant on Civil and
Political Rights and the International Covenant on Economic,

Social and Cultural Rights.

Poison

34 Watson, "Legal Theory, Efficacy and Validity of Human Rights Norms<"
(1979) U. Il L.F. 609, See also Schachter, International Law in Theory and Practice
(1985) pp. 334-38. For a reply to Watson see J. Elkind, "Normative Surrender”
9 Michigan Journal of International Legal Studies 263, 266-273 (1988).

35 Schwelb, "The International Court of Justice and the Human Rights Clause
of the Charter,” 66 AJIL 337(1972); Sohn, "Protection of Human Rights
Through International Legislation” in 1 Rene Cassin, Amicorum
Discipulorumgue Liber 325 (1969); Lauterpacht, International Law and Human
Rights (1950, 1973) pp. 145-60.




Turning to the jus in bello arguments; the position in customary

international law is that the use of.poison in warfare is prohibited. 36

The most positive and clear enactment on the subject is found in Article
23(a) of the Hague Regulations, 37 which is in unequivocal terms and is
regarded as a fundamental principle regarding the law of weapons in war.
The term poison means "any substance that, when introduced into, or
absorbed by a living organism destroys life or injures health”. 38 The use of
nuclear weapons contaminates water and food, as well as the soil and the
plants that may grow on it. This is so not only in areas covered by immediate
nuclear radiation, but also in a much larger unpredictable zone which is
affected by radioactive fall-out. In regard to immediate nuclear radiation
which consists of neutrons and gamma rays said to be released
instantaneously with the explosion, it is now well established that a certain
dosage is destructive of human life. It gives rise to disease, aggravates
suffering and frequently proves lethal. Exposure to radiation brings about
chemical changes both- in plant and animal life including human beings.
Accepting the normal definition of poison, nuclear radiation appears to be

something which can be described as poisonous in its effects. 39

It is my intention to call a doctor to the stand.to testify that nuclear

radiation destroys life and injures health.

36 Schwarzenberger, The Legality of Nuclear Weapons (1968) p. 304

37 Signed at the Hague 18 October 1907. entered into force 26 January 1910; TS
9 (1910), Cd. 5030; P (1910) CXI 59; 100 B.S.P. 338; 25 H.C.T. 596; 3 Martens
(V) 461;Supra note 11 at p. 43.

38 Supra note 36 at p. 27, citing The Shorter Oxford Dictionary.

39 Singh, Nuclear Weapons and International Law (1959) p. 157.



Other international anti-poison instruments which are violated by
nuclear weapons are the Declaration of Sf. Petersburgh of 1868 which is the
first major international codification of the laws of war in modern times, , the
Hague beclara tion on Asphyxiating Gases of July 29, 1859 and the Geneva
Gas Protocol of 1925. 40 That Protocol prohibits "the use in war of
asphyxiating, poisonous or other gases, and of all analogous liquids, materials
or devices” and states that "such use has been justly condemned by the -
general opinion of the civilised world". The United States is the most
prominent of the non-Parties. But we have shown that the prohibition of
poison is a rule of customary international law and is therefore binding on

States which are not Parties to the Geneva Gas Protocol.

Article 14 of the ICRC Draft Rules (1956) expanded on the Geneva Gas

Protocol. It said:

...the use is prohibited of weapons whose harmful
effects - resulting in particular from the dissemination
of incendiary, chemical, bacteriological, radicactive
or other agents - could spread to an unforeseen degree
or escape, either in space or time, from the control
— of those who employ them.

Unnecessary Suffering

It is forbidden to use weapons which cause unnecessary or aggravated
suffering. This is the military counterpart of the rule found in the Universal
Declaration of Human Rights and in other human rights documents
prohibiting cruel and inhuman treatment or punishment. It is aimed at

reducing the suffering of combatants, although it applies to the use of

40 Cmnd. 3604 (1930); 94 LNTS 65 (1927),




weapons against civilians as well. The ban on excessively cruel weapons dates
back to the earliest recorded instances of humanitarian law. Thus, the right of
parties to an armed conflict to adopt means of injuring the enemy is not

unlimited.

The Declaration of St. Petersburgh was prompted by the desire of the
Russian Government to ban the use of dum dum bullets, i.e. projectiles
~ designed to explode upon contact with the human body. It hardly needs
saying that the cruelty and inhumanity of nuclear weapons is astronomically
greater than that of dum dum bullets. The blast and burn effects of such
weapons and all their other consequences including the radiation
consequences and the genetic consequences demonstrate that they cause
unnecessary and aggravated suffering. The rule against causing unﬁecessary
or aggravated suffering is enshrined in the Declaration of Petersburgh. Article
23(e) of the Hague Regulations on Land Warfare of 1907 41 says that "the use
of arms, projectiles or material calculated to cause unnecessary suffering is
prohibited”.

Environmental Safetv

Everyone has a right to a safe, clean, livable environment. The
Stockholm Declaration of the United Nations Conference on the Human

Environment (1972) adopted principle 26 which said:

Man and his environment must be spared the effects
of nuclear weapons and all other means of mass
destruction. States must strive to reach prompt
agreement, in the relevant international organs,

on the elimination and complete destruction of such
weapons.

1 Supra note 11.



Principle 21 says:

States have, in accordance with the United Nations
Charter and the principles of international law...
the responsibility to ensure that activities within
their jurisdiction or control do not cause damage to
the environment of other States or of areas beyond
the limits of national jurisdiction.

Article 35(3) of Geneva Protocol I (1977) 42 declares that "it is
prohibited to employ methods of warfare that are intended, or may be
expected to cause widespread, long-term and severe damage to the

environment”. Article 55 provides:

1. Care shall be taken in warfare to protect the
natural environment against widespread, long-
term and severe damage. This protection includes
a prohibition on the use of methods or means of
warfare which are intended or may be expected
to cause such damage to the natural environment
and thereby to prejudice the health and survival
of the population.

2. attacks against the natural environment by way
of reprisals are prohibited.

The United States of America and the United Kingdom but not China,
France or the U.5.5.R. declared, upon signing Protocol I, that it was their
understanding that its rules were "not intended to have any effect on and do
not regulate or prohibit the use of nuclear weapons”. But we must understand

that this is not a reservation. It is an understanding of the interpretation that

42 Protocol Additional to the Geneva Conventions of 12 August 1949, and
Relating to the protection of Victims of International Armed Conflicts adopted
at Geneva, June 8, 1977, U.N. Doc. A/32/144 August 12, 1977; 16 ILM 1391
(1977); Misc, No. 19;(Cmnd. 6927) p.23.




these two nations wish to have placed on the Treaty. But, as an
understanding, it must be regarded as purely self-serving and neither the
international community nor the International Court of Justice is bound by it.
Even if it could be considered a reservation, Article 19(c) of the Vienna
Convention on the Law of Treaties 43 provides that a signing state may not
formulate a reservation which is "incompatible with the object and purpose of

the treaty”.

The United Kingdom has not ratified Protocol I # and the United States
has ratified Protocol I 43 but not Protocol 1. Protocol I has however been
ratified by over 70 States and we can say that it must now be regarded as

customary international law which is binding on all States.

The World Charter for Nature adopted by the United Nations General
Assembly on 28 October 1982 proclaims in Principle 5 that nature "shall be

secured against degradation caused by warfare or other hostile activities”.

The theory of "nuclear winter” was propounded by a group of
distinguished scientists. 46 It is based on mathematical models and assumes
that a major nuclear exchange of about 10,000 megatons would result in a
mean reduction of 50% of the ozone layer in the Northem Hemisphere and

30% in the Southern Hemisphere. This would result in an increase in

43 Cmnd. 7964; 1155 UNTS 331; 8 ILM 679 (1969); 63 AJIL 875 (1969.
44 Supra note 17.

4516 ILM 1442 (1977).

46 Ehrlich, Sagan, Kenﬁedy and Roberts, Nuclear Winter (1984).



ultraviolet radiation (UV-B) by a factor of five or more. 47 It would also
“make the earth much .colder. [t would make warm places cool and cold
places unlivable.

The nuclear winter theory gives us some idea of the severity that the
effects of nuclear war would have on the environment. Even a single small
tactical nuclear detonation 48 is likely to affect the environment adversely
since it would damage not only humans but plant and other animal life.

Nuclear weapons are weapons which clearly damage the envirorunent and as

such are banned.

The Destruction of Medical Facilities

Nuclear weapons are indiscriminate. They would result in the
destruction of medical facilities. This is forbidden by the Geneva Conventions.
Article 19 of the Geneva Convention of 1949, for the Amelioration of the

Condition of the Wounded and Sick in Armed Forces in the Field says: '

Fixed establishments and mobile medical units
of the Medical Service may in no circumstances be
attacked but shall at all times be respected and protected
by the Parties to the conflict. ...

Article 21 says:

47 International Physicians for the Prevention of Nuclear War, Last Aid (1982)
p- 282.

4% Tactical nuclear weapons are common terms for those nuclear weapons
systems which, by virtue of their range and yield as well as the way they are
i.ncorpo;:ated in a military organisation, have been designed or can be used for

employment against military targets in a theatre of war.




The protection to which fixed establishments and
mobile medical units of the medical Service are entitled shall
not cease unless they are used to commit, outside their
humanitarian duties, acts harmful to the enemy. Protection
may, however cease only after a due warning has been given,
naming, in all appropriate cases, a reasonable time limit
and after such warning has remained unheeded.

Article 18 of the Geneva Convention Relative to the Protecton of

Civilian Persons in Time of War says:

Civilian hospitals organised to give care to the wounded
and sick, the infirm and maternity cases, may in no
circumstances be the object of attack but shall at all times be
respected and protected by the Parties to the conflict.

States which are Parties to a conflict shall provide all
civilian hospitals with certificates showing that they are
civilian hospitals and that the buildings which they occupy
are not used for any purposes which would deprive these
hospitals of protection in accordance with Article 19.

Civilian hospitals shall be marked by means of
the emblem provided for in Article 38 of the Geneva
Convention for the Amelioration of the Condition of
the Wounded and Sick in Armed Forces in the Field of August
12,1949, (the red cross or red crescent) but only if so
authorised by the state

The Parties to the conflict shall, insofar as military
consideration permit, take the necessary steps to make
the distinctive emblems indicating civilian hospitals clearly
visible to the enemy land, air and naval forces in order to
obviate the possibility of any hostile action.

) In view of the dangers to which hospitals may be exposed
by being close to military objectives, it is recommended that
such hospitals be situated as far as possible from such objectives.

Clearly, there is no way in which a strategic nuclear attack by ICBMs or
other long range missiles can pick out civilian hospitals from military targets

and ensure their protection.

Article 12 of Protocol I says:



1. Medical units shall be respected and protected at all
times and shall not be the object of attack.

2. Paragraph 1 shall applyto civilian medical units provided
that they:

(a) belong to one of the Parties to the conflict;

(b) are recognised and authorised by the competent
authority of one of the Parties to the conflict; or

(c) are authorised in conformity with Article 9, paragraph
2, of this Protocol or Article 27 of the First Convention.

3. the Parties to the conflict are invited to notify each other of the
location of their fixed medical units. The Absence of such
notification shall not exempt any of the Parties from the
obligation to to comply with the provisions of paragraph 1.

4. Under no circumstances shall medical units be used in an
attempt to shield military objectives from attack. Whenever
possible, the Parties to the conflict shall ensure that medical
units are so sited that attacks against military objectives sha;ll
not imperil their safety.

A nuclear armed conflict, in that it would destroy civilian and military
hospitals and thereby place a great strain on the medical facilities of the

attacked party would violate the Geneva conventions.

Discrimination Between Military and Civilian Targets




It is forbidden to use weapons that fail to discriminate between military
and civilian targets. 49 A Comprehensive Study on Nuclear Weapons was
submitted by the Secretary General of the United Nations to the General
Assembly pursuant to a General Assembly Resolution. 50 That study examines
the likely effects of the use of nuclear weapons ranging from a 1 kiloton
tactical nuclear weapon, to strategic weapons of moderate yield to total

nuclear war employing the largest weapons with yields of up to 20 megatons.

The small atomic fission weapon exploded over Hiroshirﬁa on August
6, 1945 was small by today's standards. It had a yield of 12.5 kilotons and
today it would be considered a tactical nuclear weapon. Yet tens of thousands
of civilians were burned, blasted and crushed to death by the explosion..
Within three months of the explosion an estimated 130,000 people died of
their injuries. 31 lThe official estimate of the total number of civilian deaths

attributable to the bomb by the city of Hiroshima is 200,000. 2

Today's nuclear arsenals contain weapons with vield of up to 800 times
that of the Hiroshima bomb. A weapon exploded over New York City could

kill up to 7 million civilians. >3

19 Weston, "Nuclear Weapons Versus International Law: A Contextual
Reassessment", 28 McGill Law Journal 542 (1983).

30 Resolution 33/91 D, 16 December 1980. Also published by Autumn Press,
1980. |

517 Schell. The Fate of Earth (1982) p. 37.

52 RJ. Lifton and R. Falk, Indefensible Weapons (1982) p. 40.

53 T. Stonier, Nuclear Disaster (1964) p. 24.
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Protocol I of the Geneva Convention requires discrimination between

civilian and military targets. Article 48-contains the basic rule. It says:

In order to ensure respect for and protection of

the civilian population and civilian objects, the
Parties to the conflict shall at all times distinguish
between the civilian population and combatants
and between civilian objects and military objectives
and accordingly shall direct their operations only
against military objectives. 54

Article 51 says:

1. The civilian population and individual civilians
shall enjoy general protection against dangers
arising from military operations. To give effect

to this protection, the foliowing rules, which are
additional to other applicable rules of international
law, shall be observed in all circumstances.

2. The civilian population as such, as well as individual
civilians, shall not be the object of attack. Acts or threats
of violence the primary purpose of which is to spread
terror among the civilian population are prohibited.

3. Civiliars shall enjoy the protection afforded by this
section, unless and for such time as they take part in
hostilities.

4. Indiscriminate attacks are prohibited. Indiscriminate
attacks are:

{a) those which are not directed at a specific military
objective;

(b} those which employ a method or means of combat
which cannot be directed at a specific military
objective; or

(¢) those which employ a method or means of combat
the effects of which cannot be limited as required by
this Protocol;

54 Supra note 17 at 1412.




and consequently, in each such case, are of a nature to strike
military objectives and civilians or civilian objects without
distinction. -

5. Among others, the following types of attacks are to be
considered as indiscriminate:

(a) an attack by bombardment by any methods or
means which treats as a single military objective a
number of clearly separated and distinct military
objectives located in a dity, town, village or other
area containing a similar concentration of civilians
or civilian objects; and B
(b) An attack which may be expected to cause
incidental loss of civilian life, injury to civilians,
damage to civilian objects, or combination thereof,
which would be excessive in relation to the concrete
and direct military advantage anticipated.

6. Attacks against the civilian population or civilians
by way of reprisals are prohibited. 55

_— * % *

Nuclear weapons are a means of combat which cannot be limited as
required by these sections. A strategic nuclear weapon is incapable of
discriminating between civilian and military targets. For that reason it must
be-regarded as "indiscriminate” and therefore prohibited by Articles 48 and 51
of Protocol I.
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55 Ibid. at 1413.



