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Memorial 
in support of the 

Application by the World Health Organkation 
for an 

Advisory Opinion by the-International Court of Justice 
on the Legality of the Use of ~ u c l e a r  Weapons 

Under International Law, including the W.H.O. Constitution" 

Question Presented 
In view of the health and environmental effects, would~the.use of nuclear.weapons by a State in 

war or other anned conflict b e a  breach of its obligations under international law including the WHO 
Consritution?' 

. . .. .. . .. . 

Summary 
This Memorial will answer the question presented in the affirmative. It will argue that, because 

of the uniquely deadly nature of nuclear weapons, their use would violate fundamental pnncipies of 
jus in bello, as embodied in both widely ratified treaties and customary international law, including the 
principles of discrimination, proponionality, necessity, humanity, neutrality, environmental security, and 
non-use of poison or analogous materials. 

.- - 

Introduction 
Two clusten of issues dominate inquiry into the question presented to the Court for an Advisory 

Opinion: (1) Should the Coun respond to such a question bearing so centrally on the security policy of 
nuclear weapon States, considering that its source is the World Health Organization (WHO)? In effect, 
-does the WHO possess the legal authority to raise such a question, and is this authonty well enough 
grounded that the Court should not rely on its discretion and decline to make a response? (2) Should, 
the Court, satisfied that it is appropriate--even mandatory-to respond to the question posed by the 
WHO, reach the conclusion that the use of nuclear weapons is inherently violative of international law, 
rhereby making any and every use illegal? The alternative view is that in the absence of an explicit 
treaty of prohibition, the legality of nuclear weapons depends on the context of their use, and that their 
use cannot be categoric* declared to be illegal. 

These are complex and weighty concerns, but this Memonal will seek to convince the Court that 
existing international law requires a full response to the WHO question as posed and that the proper 
response is for the Court to advise that any and every use of nuclear weapons, certainly any known 
anticipated use of such weapons, would violate international law. 

The arguments to support these two points are set forth in derail below. However, each - a n  be 
briefly prefigured, in this introduction, in theirssential amibutes at this stage. 

By virtue of its Constitution, the World Health Organization is entmsted with the central task of 
promoting and protecting the health of humanity, including the avoidance of present and future health 

'This Mcmorial is largely based upon a study conductcd by an international group of lawycrs lcad by Pcter 
Weiss (Esq.), Prof. Burns H. Wcston. Prof. Richard A.  Falk and Prof. Saul H. Mendlovia. 

'I.C.J. Ordcr, Gcneral List No. 93, 13 Scptembcr 1993, citing request for advisory opinion in Rcsolution h'HA 
46.40. adoptcd by the Forty-Sixth World Health Asscmbly on 14 May 1993. 



a m p h e s .  There is no doubt thai mon wnternplatcd and charanerinic uses of nuclur weapons pose 
carzs;-ophic health probiems, and on an u n p d e n r c d  s&le. Of wune. it is possible to wnceive of 
uses of nuclear weapons that might not pose such a challenge to bealth-for exarnple, the detonation of 
an 25 ver uninventcd "clean" nuclcar devicc in an e m e l y  iimitcd d i t i o n a l  banlefield sening. But, 
as will be aqued, the disposition of nuclear weapons to cause mass d m c t i o n  and long-range life- 
dcsnoying radiation is SO ovcnvhclming as Io rnake the prospects for medical caramophe v i m l l y  
inevirable and wnsquently supportive of tbe n e m q  link k t w a n  the WHO mandate to protect 
human health and cmy use of nucicar weapons. To insin that'legal~~asscssrncnt .mus  m i t  umil &a . 
nuclev wc2pons have b e n  physically usCa povs such a hi& risk of cat2suopbe as to be unacccprabie. 
h d  to dwell on the possibitiry thai some awntiaily isoiatcd u x s  of nucleu weapo11~ e.rc pcrminible 
or that thcy may be pcrmissible in c& m w l y  defincd circumstances is to mviaiize arguably the 
paren of al1 threats to human civi lhion and plana Earth ioelt; making the question of use a matter 
of mulriple, separate governrnental i n t e rpdons ,  wi<h the wnscqucnt p d e n t s  king  almost cerrainly - 

undernocd in a variery of self-serving ways. Only an absolute ban on use provides any rcîsonable bope 
of protcaing bumanity againn the cvcntualiry of baving health synems fundamentally4ven 
imaievably-disruptcd and overwbclmed. 

Yet, we ml& that it is not enough to claim an absolute prohibition only on the basis of likcly 
poli- wnsequenccs. It is neccssary to gmrmd this claim in law as well, and notwitbnanding thaf at 
the omet, t h m  is the dificulty of ovemming tbc rcsolve of wvcral States, now stretching ovcr haif 
a ccntury, to rely on nuclcar weapons for their ~ c u r i t y .  The nuclear wcapon States, it is m e ,  m o t  
be prrntmed to have givm their conskt to sucb a legai prohibition on use. But the issue for the Court 
is whaher, despite this practicc of "nucicar dcîcmna" by a minority of Srates and despite the a h c c  
of an cxplicit mty ban, intemational law prohibits the use of  nuclear wcapons, either h m  the 
inceetion of the nuclear age or as a n u i t  of formation during its coune. 

This Mernorial contcnds that such a nile antedattd 1945, but in any evenf that a specific nile of  
prohioition has emergcd with r=sptct to the use of nuclur weapans in the wune  of the last fifry y-. 
Ir will bC argued that the customary intcmarional law of war (jus in bello), cmbodying at its con a 
notion of moderateness in relation to the instruments of waq prohibits the use of m y  weapon or &c 
that posscsses the pmperria that nuclear wqmns, in ail their variery, characteristically possas-namely, 
indiscriminatencss, failure of pmponionality, inhumaniry, uiviro&ënta~inwcuriry, and toxicity. Such 
fearures make any use of nuclear wcaponry, ccrtaidy any h o w n  anticipated use, per se illegai under 
international law. 

It will be argucd also, both in rcinforczmcnt and in the alternative, that the O-anized internarional 
wmmunity has passcd definitive legal judgmcnt on nuclear wuponry in tb ru  main fons .  FksS in a 
lengrhy series of Genwal Asscmbly rcx>lutions thai bave wnfirmcd the illegality of any use of nuclcar 
weapons. Second, in tbe weigbt of wholarly opinion h m  al1 pans of the world which bas supponçd 
tbe existence as well as the unergence of such ao absolue nom of prokibition. ?hirb in the " d i m e s  
of the public conscience" by way of divme expressions of some of tbe mon significant elcrncnts of 
civil society. 

It is significant that this evidcncc of illegality bas k e n  accumulated largely during the Cold War 
when the docaine of nuclear detcnncc held sway, guiding the policies of both supcrpowm~iüïd bascd 
on an irnplied dirat  of use. 1t is our view that the dininction berwœn possessioo end use is relevant 
to the c m t  starus of intemational law. making uw i n h m t l y  illegal. while 'the legal stafu of 
possession remains to be de~cnnined. Tne question presnted be- conzrns use_ only. 



Several linkcd dcvelopmenrs men-&en the lezal argument that any use oinucic3- wapons would 
be illegal under international law: 

(a) the ending o f  superpower con6onrarion. climinating the mztegic rationale for muniel 
detcrrence; 

(b) the mounting d a n g m  of nuclear prolifemion, adding u>mplexiry io efÏom to p m m t  n u c l m  
war and thercfore giving rcnewcd imponance to confming the exinencc of a c l u r  prohibition 
on use as already cmtcdicd in international law; 

(c) the inc-ing mlization of wmplexity and hgili&arising h m  the growing interdependence 
and interpeneaation of intcrnaOonai life, making n prudent and beneficiai, as in manen of 
environmental protenion, io dcvelop uncondirional mlcs o f  ~rohibition (partiy as a seflexion 
of uriceminry o f  the e f f a  associated with ml use, p m l y  h u s e  of the difiiculties o f  
relying on inrerpretation in a highly d a c n ~ a i h A  and diverse communicy ofsovccign States); 

(d) the accumularing widencc that the ncgativc propcrtia of nuclear weapons. cannot be 
sufiiciently controllcd to escape legal condannation, as rcflatcd in the p w i n g  mti-nuclear 
consensus arnong the majority of States, in rtic "tcachings of the most highly qualificd 
publicins of the various nations" and in the "dictata o f  thc public conscience" as expressai 
by the leading clcmenu of civil scxiay, and 

(e) the mident d a e r m ~ a t i o n  of the world community to abolisb al1 weapons of mrss demucrion. 

Jointly and sevcrdly, these dwelopments heip to establisb a soiid legal foundation for a h d i n g  that 
use of nuclcar weapons is and should now be prohibitcd in imernational law, aithou& mcb a 

finding can be clarified and made more alnhoritative by a nzav or by a decision by this Coun that 
~ c h e s  similar conclusions. 

No piague, no cpidemic, no environmental hcaith bazard in the bistory of the world h a  risen CO 

the lcvel of risk posed by a nuclcar holo~aust Tbe nuclcar quenion, the question of bow to prevcnt 
.c h o l o c a u ~  is, as Lord Russell said in 1955, "the mosr i m p o n a ~ t  question men have ever bad to 

dccide in the whole hinory of the human race."" 

Tne first session o f  the United Nations G e n m l  Asscmbly, held in b n d 0 n  in January 1946, just 
four months aftcr the only two nuclcar bombs evcr used in carncst were drupped on Hiroshima and 
Naguaki, recogniird this cenuai fact oftbe.cumnt era by addrtssing iu firn substantive rrsolution to 
the danger of nuclear war." The World Hcalth Chganizarion, at whose r q u m  the question of the 

QUOI& in E. P. Thompson. OUT OF A P A W  (1960). 

' G.A. Res. a([), U.K. GAOR. In Sns. (1946). 
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legaliry of the use of nuclcar w-ns is penaing bcforc this Cou& has rcpuredly expresscd its conmm 
about the efïccu of nuclcar war on the hult'; and. indd, the survival of the human race.'' 

n e  inuoduction to WHO'S classic midy, Effecfs of Nuclem W m  on Healrh m d  Healrh Services 
(Zd cd. 1987). summarizts the n m r e  and cffccts of nuclcar wcapons in the following rems, ac 
p. 7: Quantitatively. nuclear weapons arc vmiy  morc powcriul than conventional wcapons. Atom 
bornes of the &pc usai at Hiroshima and NGardci rcprcscnred an i n m e  h m  tons of 
niniuoroluenc to the quivalent wci-t of t h o w d s  of tons @ilotons, kt). Hydrog.cn 
bombs, devcloped about a decade latrr. rcprcsentaj an -inrreasc hm..thousan& of tons to millions 
of tons (rncgatons, Mt). Nuclear wapons have now ban amassed throughout the world to an 
mimatcd total of some 15,000 megatons a d  carry an ffplosivc powcr 25-50 fima as much as in 
the 1960s. The dcmuaive power of these bombs is nich tha! a single bomb may have an 
explosive power equal to that of al1 the conventional ap los iva  uscd in al1 wam since gunpowder 
was invented. The explosive power of ail the nuclrar arsenals of the world is now about 5000 
rimes grcatcr than that of ail the rxplosiva uscd in the S s a n d  World Wu. 

Qualitatively, the diffemce betwm nuclcar and conventionai weapons is of cvcn -ter 
sipificanc: than the quantitative diffcmcc. In conventional weapons the two mon lethal 
agents arc blast and h a i  Blasî and hear botb cause injury and death wbcn nuclcar wcapons 
arc use& but to men t  thousands of t ima p t e r .  Nuclcar wcapons, howevcr, also produce: 
additionai lcthal cffats by radiation. Apart h m  the d i n a  effccn of radiation, the radioactive 
materials 5om a nuclcar bomb can be tnnsporrcd ro a grta! distancc h m  the site of the 
explosion, as has -tly b a n  demonmatcd on a vcry much smallcr scale by the accident at 
the nuclcar power plant a! Cbcmobyl--Morcover, radiation h m  the fallout may bc an 
obstacle to rescuc operations and effective cart of injurrd sumivon and have h m f u l  or lettial 
eEecrs long afccr the explosion. lu delnaious e f f m  may i n d d  continue to be felt in future 
gmcntions, long aftcr hostilitia would have cnded. 

L a s  quantifiable c î Ï m  of nuclear war include amiosphcric changes dehimentai to agiculnirc 
and the aonomy not only in the counuies wbnr tbe war t a k a  place but also in d m  not 
engased in honilities. Morcovcr, since the world has nwcr cxpcrienced a large-scale nuclcar 
war, orher~unprrdictable direct and indirtct effats cannot be excluded. Any assessrnent of 
the e f Ï a  of a nuclcar war mun thmforc be artcnded by a high degrce of uncmainty. 
Howcver, on the ba i s  of the information dmved h m  the explosions at Hiroshima and 
Nagasaki, the tests of nuclear weapons and accidents rd nuclear powcr plants. rrscarçh in 
radiation physics and biology. and eanhquakes, fires, floods, volcanic eruptions, and other 
n a m l  disaners, it is possible to prcdia with rrasonable a c t u c q  the main e 5 a s  on pc~ple  
and thek environment. Those c f f w  would no< be limitd to the p p l e  of îbe aru nàm tbc 
bombs fell; some of thcm would be felt by people ~ u g h o u t  mon of the world. 

Sec WHA RaoluÙoas 3438. 3628 md 4024,  and World Hcalm -0% E f f a  of Nuclar W u  On 

Hc!:h and H d : h  Scrvics (Zd cd. 1987). 



ho ihc :  authorirarive smdy, by die Intcnrrional Physicians for ihc Prcvcntion of h'uclur War, 
s i m e r  of die 1985 Nobel Prize, describes the medical e f f c c ~  of nuclcar explosions as fo l low~:~ 

- 
Our understanding of theprcntial human devvtarion of a single nucl- cxplosion is rooird 
in die temble expcnence of Japanesc citizcns in Hiroshima and .Nagasaki. But the weapons 
used in 1945 were tiny in cornparison to mon of the tcns of thousands of warheads thar will 
=main in today's nuclear anenais even if ail of the S T M T  and 199111992 initiative to d u c e  
the supe;powers' nuclur arsenals arc fulfillcd. A single modem weapon, exploded eiihcr 
inrenrionally or accidentally over a large city, is capable of slaughtaing more than one million 
peopl:. If a larger nurnbcr of wczpons arc cxplcded in warf- tbe o v d l  conscquencs will 
includ: not only shorr- and medium-tmn medical i n j d e s  but dso  x v m  cnvirotpnmral 
e ~ & ,  disniprion of nansponarion and the deiivny of fcd, fuel and basic medical supplies, 
and possïole famine and m u s  starvation on a global level. 

- 
Acwrding to a summary of the 1986 Reporr on the Medical Impiicarions of Nuclev War, 
published by the Institue of Medicine of the U.S. National Academy of Sciences, " h h  
successive midy of the possible buman dcsûuction tha! would rcsulr h m  a nuclcar war-eitba 
a lirnited exchange (were .bat possible) or a rotai exchange of existing stockpiles-draws a 
pjmrncr conclusion about what the burnan costs wouid be: h t d  of speculating that.the 
wualries mi&( amouni to only a few tens of millions, i-unit -dies have indicalai thar the 
c~ual t ics  arc mort likcly to number a billion or more, and evcn the survival of human bcmgs. 
on csnh has k n  quesiioned." 

T h e  following dacnptioni summarizc only thc immediate injuries hnilting h m  a smglc 
explosion of a one-mcgaton wahcad de~onated on the grnund-the cquivdcnt of 1,000,000 
tons of MT, but lcss than 118000 of the dcsmictive force mat will rcmain after a11 cumnt 
anus d u n i o n  plans arc impla~ented The immediate human d t i a  srcm h m  thme 
dificmnt sources of injury: the bl& en& of fbe explosion itwlt tbe brnns rcnilting both 
from direct exposure to the intense hcai gencratcd by the explosion and h m  the raulting 
massive fies; and the radiafion released by a nuclcar daonation, delivcnd in ùie fom of 
fallour of radioactive marerial down wind h m  the explosion inelf. The most knponant &or 
in prrdicring mosi of these injuries is the distance of human beings h m  the cxplosion itself, 
although othcr fanon including the wcather may be critical (on a rainy &y the moist 
amosphere will absorb more of the hcat cnergy relwsed by The explosion, and bum injuries 
rnay be d u c e d ) .  

To cnimate the cfiects of a nucicar explosion in your own city or rown, take any map, pick 
a location at which the nuclear daonarion might Qke place, and draw four concenmc cizcles, 
widi a radius of 1 .S'km, 5 km. -10 km, end 20 km raptcrively. Tùe summary below desm'bcs 
the nature of the d m n i o n  and injuria that wiIi take pl= within cach of those cirtles. 
Toul numbcrs of aualties will range h m  me uns of tùousands to more than a million, 
depending on the popularion dcnsity within tbe circles. 

lotmarional Physicians for tbc Pmmr ioo  of Nucler Wax. B ~ G  BOOK ON NUCM WU (1992). 
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DISTANCE MEDICAL EFFECTS 
Gmund Zero: At ground zero. the explosion cmtes  a aater 92 m n m  dc=p and 367 

m«CK in diarnaer. AI1 lifc and mucnircs arc obliteratcd. 

O - 1.5 KM: Within one secona, the annosphm itrclf in effcct i m i t a  in10 a firrball 
more than 1 km in diameter. The surface of the fmbail (mla than its 
center) radiates nearly i h r e  times the Iight and heat of a wrnparablc a m  
on the surface of-the sun. Tne firrball rises to a height of six miles or 
more. A11 life bclow is cxtinguishcd in wconds. 

. . 
1.5 - 5 KM: The flzsh and heat h m  the explosion r a d i a  outward ai the s p d  of li& 

causing inmintanecus scvm burns. A blast wave of comprawd air 
follows slightiy more slowly, rçaching a distance of 5 km in about 12 
seconds. Frorn the blast wavc alone, mon factoria and commcrciai 
buildings w l l a p y  and srnall h e  and brick residenccs arc dcmoyed. 
Dcbris &ed by auids of 470 Maur inflicts lethal injuria tiyoughout 
this am. At lean 50 pcrunt of people die immcdiatcly, prior to any 
injuries h m  radiation or the dcveloping f i t o m .  

5 - 1 O I M :  The dirut  heat radiating h m  the explosion causes immcdiatc t h i r d d c p e  
burns to cxposcd skin, aiid the cxpanding blan wave d m y s  many mal1 
buildings. The combination of heat and blast caws fuel storage tanks to 
explode. A fircnorm bcgins to dcvelop, as winds and intcnw hcaî swap 
individuai f m  togethcr into a single ragiDg confiagration. The f i ra rom 
consumes ail nearhy oxygcn, sucking it olrt of any undcrground d o n s  
and asphyxiating the octupants. Sheitms k a m e  o v q  and ovcr the 
cnniing minutes to hours, f k d i t i a  arc likely to approach 100 perrcnt 

10 - 20 KM: The shock wave harhes a distance of 15 km apprnimakly 40 seconds 
after ihe initial explosion. People a i d y  cxpased to the elo=tromagnnic 
radiation (in tbe form of intense Iight) grneratcd by tbe orploding warbcad 
suffcr s c c o n d d e p  bums. Depending on the abiliry of protedvc 
mucnucs to withrand blbn and mis1 î k ,  totalcariy cantaltics (killed and 
injund) may range h m  5-50 percent 

Radiation Casualties 

i n  the irnrncdiatc pmximiry of the explosion (10 km or las).  injuria rcsulring 6orn radiaoon 
exposure have linle significancc, beause mon @einaps) di) susc-ptible individuais will have 
died from the morc rapidly farai bum and blan injuries. At grcarcr disances, radioactive 
failout becomes a major souru of short-umi and medium-mm hcalth problcms. A-tc 
prcdictions about the location and extcnt of radiation injuria arc much more difftcult for bum 
and blan injuries. the e f f m  of radioamive failom a i I l  dcpcnd on such factors as whcrt the 
nuclear explosion taka place (an cxplosion in the air h v e  a ciry will c m c  much l a s  
radioactive debris and rcsulting failout than an explosion ai ground levcl), whethcr the 1 4  
wind panerns that &y arc carrying failout o v a  bçavily populated arcas, and local wcatbcr 
conditions (on a &y &y, radioactive debris will be washcd out of the air more rapidly, . 
resulrin~ in more intnise fallout ove: a morc l oca l i d  a r a ) .  ûther imparrant fanon arc 



wnether individuals in the ara of fallout aie able to m a i n  carefully sheltercd, especially 
during the inirial days of mon intense radioactivity. 

For those without effective shielding £rom failout, a one-megaton nuclur explosion taking 
plac: ncar the pround will crcate a lethal radiarion zone (450 rad doses in the fLst 48 houn) 
of approximarely 1300 square ki1ome:ers. serious-dialion exposurq producing illiesr but 
not generally de?&, will occur over a t a ï  several t h e s  l q c r .  

- -. 

The mosr imponant medical pmblcrns rcniiting h m  acute radiation exposurc include: mual 
nervous syncm dysiunction (espcciaily a! v n y  high doses); nausca, vomiting and diarrhea 
60m damagc to &~c gastminteseind 'q -feading to potc~.rially fatal dehydmtion and 
numtionai problcms; and desmidion of tùc body's capaciry w produce new b l d  ctlls, 
resulting in unconmlled bleding (bccause of the absencc of platclas) and I i fc -h tening  
infections (beçause of the absence of white blood cclls). Many affectcd individuals will not 
be awarc that diey have received a potrntially lethai radiation d o s  unri1 days to week after- 
the explosion, when the damage to theu blood sysem h m a   dent lhrough bleafing ihrn 
rhe gums or wirhin theu skin, or h u g h  unconwlled infoxions or unhcaling wounds. - 

Medical Carc in the Mennath of a Nuclcar Explosion 

Enimates of the ultimatc casualties eom a mcdicai disaster o h  depend as much on the 
resources that arr available to Peat the vicrkns as on the source of the onginai injm-a 
thcmselves. In the case of nuclear explosions ncar human populations, the barrien to effective 
mcdical care will be enormous. The mon imporiant of thex are the s h a  numbm of 
crsualtia and the fact tha! die explosion k c l f  will bave damiytd hospitais and other mcdical 
facilies and killcd or injund mon mtdical  one el; The report of the U.S. ins?ifuk of 
Medicine d a t e d ,  for examplg that in the United Stats  burn injuria alone would rcquirc 
142 t h e s  as many intensive carc uniu as would be availabie. 

Even foimost of those wirh less mm injuria, howcvcr, effective mcdical carc will Iikcly 
be impossible. for example, many people in the aftermath of a nuclear explosion will have 
severe nausea and vomiting. Even if highly mincd medicd personnel arc available, thce will 
be no clear way for tbem CO damnine whaher thae sjmptoms arc rhe m i t  of lethd 
radiation exposure (in which case bospitalijation with innavcnous fluids and ant ibiot i~ is 
mandatory), or sevcrc psychological m a s  with no significant radiation cxponin ai ail (LI 
which case cmotional suppon alone is indicated). Effective rrx of the scaru medical 
resources that are available will simply not be d i s t i c .  

Conclusion 

An undemanding of the massive Ievels of d a t h  and irrcmcdiable &&g rbat would m i t  
h m  an explosion of cvcn a single nuclcar aarbead ncu a populatcd arca compels a simple 
conclusion: no such explosion must ever bappen-whahcr by acciden~ b u &  a mrin ac5 
or in war. 

-- 
Prier IO the Chmobyl nucl- disanet, expm nuclur w i e n r i ~  &ated that rhe probabiliry 
of an accident at thai facility was l a s  dian one chance in 10,000 years. Evcn if die odds of 
any sinele nuclcar warhud exploding oear a city w e ~  as low as that unrcalinic aimate, tùe 



- 
wntinucd exinence of tens of-thousands- of such wariieads would make the wrnoincd 
likclihood of such a disaster in the y e x  ahead a neai &ry. 

Tne environmc<ral e E œ u  of nuclcar wupons, dirtctly af iming thc health and well-king of the 
world's populations, have wme  to be associatcd in thc-popuiar imagination wirh the thcory of "nuclcar 
winter," propounded sorne tcn ycan ago by a group of distinguishcd scienrins.' This theory. bascd 
on mathematical models, assuma a major nuclcar exchange on the order of 10,000 megarons benvan 
the United States and rhe then Sovin Union. It prcdins thaI this would rrsult in a mcan d u n i o n  of 
50 p m n t  of the ozone laycr--% the northern hanisphvc and 30  pncent in the southcm hemisphcx. 
This, in luru, would rcsult in an incrcasc in ultraviola radiation (UV-B) by a f m r  of  fivc or mom." 
A 1975 report, Long-Term WorIdwide Effecu of MuiripIe Nudear Weopons Detomions, by the United 
Stares National Academy of Sciences, daa ibe s  the biologieal c'ffccts of nich an oc~ t imnce  in the 
iollowing tems: 

If the upper limits of ozone dcplnion -should bc d i r t d  (70% rufuctions), i m v m i b l c  injury 
to sensitive aquaiic sper ia  might OCLIT during the ycan of  in-c in UV-B following the 
detonallons. . . . ~- - 

W - B  cxposurc inhibits plant p w d i  and dcvclopmcnt . . . d u c e s  photosynthesis, and 
influences the pllination bchavior o f  i n sm spezics. 

Agriculmral crops @car, beans, tomatog nigar bars, lemice and onionr) arc among the m o n  
sensitive plant specics to W radiarion . . .. D a c ]  would be scvcrely "scaided" and evcn 
killcd by a 5-10 fold in-e in UV-B. 

,b increase in UV-B would probably lcad to an incrascd incidence of mdipnant skin tumors 
in whitc-watcd or picbald animais. The incidence O-fWcanccr-eye in Hereford cade is b o w n  
to in-e with both length and intcnsiry of cxposurc. 

For its p q  the U= Nations General Assmbly, in 1958, adopttd the Rcpon of  the United 
Nations Scientific C o m m i n r  on the Effecu of Atomic Radiation which obscrvcd that 

[rladioactive contamination of the environment multing h r n  explosions o f  n u c l w  weapons 
connitutes a growing incmncnt to worldwide radiation exposure. This involva new and 
largeiy unknown h d s  for currcnt and future populations; thcse hazards by their vcry narurc 
are beyond the wneo l  of me cxposed pesons. The Cornmittee wncludcs that al1 s eps  
designed to prcvent irradiKion of human populations ml1 aa to the bcncfit o f  human health." 

* P. Ehrlich u al., NU- W[M.3( (1984). 

' Intmiational Physicians for rbc Rcvmuon of Nucl= Wax. M T  AD 282 (1982) .. 
' Rerolurion on rk Emrs ofAlomic Radiarion. G A .  Rcs. 1147(XIT). U.N. G A O R  l2tb Sas.. Supp. NO 

18. Y 3 .  (1958). 



Laer ,  in 1986, in iu own words end kferring t o  the possïoiliry of a "nuclur winter" as a 
conscqucncc of nuclear wax, the Gcneral Assembly has obsmred that the "climatic e&u of nucl- 
w x  pose an unprœedented peril to ail nztions. cven those fu m n o v d  kom the nuclear explosions, 
which would add immeasurably to îhe prcviously kno+ dangm of nuclear war, wichout cxcludiDg the 
possi~iliry of al1 the Eanh k i n g  ûansfomed into adarkcned, fiozen plane* wherc conditions would 
be conducive to mzss exrinaion."" 

An exchange o f  the magnitude wniernplatcd in-the nucleu h t e r  scena.0 is now cxaenelv 
unlikcly, the planet rnay no longer be d u c c d  in Amcrican essayin Jonathan Schcll's memonbie 
words, to "a republic o f  i n s c u  and p s . " "  Nevenhcless, the projecrions of the nuciear +ter 
scientins wnvey some notion of the swerirymd dmt ion  of the ~ECN of nuclear war on the human 
and narural environment and, as a c o n q u a c e ,  on the hcalth and well-king o f  humanklid NeIf. Even 
in the absence of ozone layer depletion, radioanive failout h m  a single small-rc-medium sircd nuclear 
detonarion is bound to a f k t  advmely, in scvere ways, not only flora and fauna but the human 
environment as wcll. 

Sincc the end of the cold war, a pmx'ption bas atism tha the danger that nuclear wcapons may.. 
again be used is past, Unfomnately, this perception parraka more of mydi than A i r y .  As of mid- .- 

1993, closeto 27,000 nuclear warhcads m a i n c d  in the stoekpila of tbc d œ l d  nuclcar wcapon States 
(Belanis, China, France, Kasakhnan, Russia, Ukraine., ibc United Kingdom, and the United States) not 
wunting those in the menais  of such u n d a l a d  Statn as India, Isracl, and Pakistan.'" Public 
assurances by the leaden of the former Soviet rcpublics arc o f  course enwuraging. But men afrcr 
completion of the d u c r i o n s  wnumplatbd by the arms w n m l  agcancn ts  currcntly ia e f f a  b m a n  
the Unitcd States and the former Soviet Union ihm ni11 will sin a nockpile of 10,000 to 20,000 
nuclev w-arhead~,'~ q r e s c n ~ g  d m c t i v c  power of an aiormous magnitude (%ah not wunting 
whatevcr wezpons may be produccd in the iatcrim by 0th- u n d t c l d  States). Add to this t5c w l l q s e  
of mual authority and discipline, military danoraiization, h m h  aconornic reforms, and ahnic ünrrst 
evnywhcre in the wake of the temination of the Soviet Union, and h e  potcntial for a Yugosiavia a i t h  
nukcs," as former United States Szrctary of Statc James Baker put i~'" is apparcnr. 

' Rcrolurian on fhc Ciimoric E@s oo/Nuclcm U'm, lncluding nu cl^ Wifaler. G A .  Rcs. 41186H. U.N. 
GAOR. 41s Sas. ,  Supp. No. 53. al 93. (1989) (140 in favor, 1 again% O abnainiBg). Ser also Rdoiurion on 
t he  Climatic Eff- ofNuclcar War. Lncluding Nuclcar Wintcr (noting the  UN ScmcmyCcncral's Rcpon on tbe 
Smdy on rhe Climatic and Othcr EficcÜ ofNucler WK). 7 -ber 89, GA.  Rcs. 43178D. U.N. GAOK 43rd 
Sas.. Supp. No. 49. at 95, U.N. h. A143149 (1989) (145 in favor. O aga*+ 9 abraining). 

la J. Schcll, ïH.E FAE OF Twr Eu% ch. l(1982). 

' Ccntcr for Defcnsc l n f o m t ~ i o n .  12 TE D F N S E  M O m R  No. 1 (1983) 

II A ?  quored Ni T .  Friedman. Soviet Disa-rm: Noring Ummainry in New Union, Waii*gion Tarirs Cmufioui 
Parh. X.  Y .  T i ~ s .  10 DccernMr 1991. a: p. A 1. col. 4. 



Tnus, the danger posed by ihc existence of  these ornnicidal"' wcapons m a i n s  as g e a r  i i  not 
grerrer &an cvcr."' It rakcs essentially throe ionns: 

- An accidental launch, mggcring a rrsponsc in kind by the target S r a ~ e . ' ~  The 1963 Hot Line 
~ ~ r c c m e n r " '  and ihc 1973 Accidcnu Mcasuris Agxummt 'u  tenify to the recognition of  chis 
risk by the United States and the Soviet Union (as it then was). 

" I t  is not knom who mincd the apt adjmive "omnicidal" (ie,'dcmoying cv-g") to dcscibc nucler  
w a p n s .  Tic minai t  British h i r i a n  E. P. Thompscn used tbc cquaily fining word 'cncnnÿiim.' S e  E p. 
Tbompson, No'orrr on fi'oruminism. rne iusr Siagc of Civifirmion. in ExrnuiINlS~ AND COD WAR (1982). 

- .  

" Writc McGmrge Bundy, William 1. Crowc, Jr, w d  Sidney D. &II in R E D U ~ G  Nu- Dmm 
(1993) at 2: "[It] would bc dmgemusly m g  to mppox thar the md of the Cold War mans an md to nuclcar 
danger . . - hdtcd. it is not al1 clcar d~;n the ovcrall 1eve.l of nuclcar h g a  has gooc d o m  . . - mhm arr 
ncw visïole hazards both in -the M p  of the old %via Union and in the d c m o m e d  w&cn of 
mrcrnuional cffons to limit nuclm spritad.' McGmrge Bmdy is forma Nmonal S d r y  ~ d v i s a  to U.S. 
Prcsidcnt John F. Kennedy. William 1. Crowe, Ir, is a forma US. Chairman of the Joint ChicG of S M  and 
currcorly Ambassador 10 the Coun of SL lama.  Sidney D. DeII is a lading n u c l v  wcaporÿ sc ia& md 
adviser to the United Suies Govcrnmcot on naional wnrriry issues. 

& a n i d  crime in Russia har kcn syneniancally d g  conuol of 15,000 tacrical nuclcar 
warhcads as a way to "hijack rbc natc.' an invenigazive rcpon in The Atlantic Monthly says. ' * * The 
rcpon is wrincn by Seymour M. Hmh.  a Pulitrer Rite-uinn(ng -a. 

It says that 132 pou& of highly mriched uraniums. "coough to make thrce wg;>ons of H i s h i m a  
six," wcrc seiztd in Apnl by tbe Russian scariry min* in thev* 600 miles c m  of Moxow. 

. . 

"Of equaliy p t  conccm .m. inrelligcncc rcponr, y 6  to bc conKrmed bat  weapoas-pde plutonium 
_ w a  smugglcd kom a norage dqmt in Russia u> No& K m '  the q n  says. 

Do R'ariiurds Tmpi Rus ia i  Mobsius?. N.Y. ThfES, 16 May 1994. a~ W. col. 4. 

'' SeL Swaiish L a y e s  for Pecc, NUCLUR WAR BY MSTAKE. LWEV~ABLE OR PRFTCFTABLE? ( S t d o l m  
108% - 

" Mmorandum of Und-ding ù c ~ ~ a c n  the Unircd Smes of Ammca and t&: Union of %vin S a i d i n  
Rcpublics Rcg~d ing  tbc Enablishmnt o fa  DLm Communiczrions LiDk Coociudsd 20 lune 1963. E n d  inro 
forcc 20 Junc 1963. 472 U.N.T.S. 163. 

" Agrecrnml B m a  bie Unirrd Stara of Amma piid tbc Union of S o v i a  Socialkt Rcpublics on thc 
Rcvcniion of Nucicar War. Concludcd 22 Junc 1973. Eotcrcd inIo force 22 lune 75. 917 U.N.T.S. 85. 

- .  

-1 O 



- Dcliber;?re rcson to nuclear wcapons as a m i l i w  tactic. Whilc it is dificulr to h q i n c  any 
govemmenr laking such a fatehl decision, it =mains a facr t h a ~  of the five avowed nuclear 
powers, only China roday adhercs oficially to a poiicy o f  no-k-use."'  

Use of nuclear weapons by a "terorin" Stare or p o u p  of individuais, es a form of 
blackmail, i.e., IO achievc a political objective." It should be noted, howcvcr, thar any 
use of w-ns of mass dexniaion is inrmded to t m r i z e  the population againn which 
they arc uscd and that many Stares which do no1 p o s ~ s s  nuclear weapons thmforr: regrd 
those which do as a m a i  or potmtial terronscs. 

During the days of the cold war, as t6e two.superpowm cornpcted with cach other in out-equipping 
thcmwlvcs with nuclcar wcapons, the world lived l i t d l y  on the briak of caramophc.'"Fomrnarcly, 
carvrrophe ncver came to pars. 

. . 

During that drcadful paiod, the rcality of the nuclcar standoff-of the W poli.. of "murual 
arsuiu-demucrion"-made it difficult for Iqal  arguments concçraing the use of nucliar wcqmns to fïnd 
an audience. Today we live in a diffcrnit world, one in which reliance on nuclear wcapons es 
insmunents of policy has becn rcplaed by unccnainry as IO theu osefulnas and, in many quarters, by 
a desire to eliminatc thcm once and for ail. In this climatc of opinion, thc tcachings of inwrrdonal 
iaw, which at dicir ben give v o i e  to the common moraliry o f  humaniry, caa makc an important 
conmoution to the d i r a t i o n  of the h of a nuclear-wupons fne world. They cannot rcplsce 
disarmament n ~ ~ o t i a t i o r s ;  they can, howcvc, provide the guidelines to bc followed and wt tbe 
paraneters within which such ncgotiations can occur and t m r  b i t  

This Memoriai m i t e s  and disnrrsa the principles of intemationai law =levant to nuc lw w+ns 
and warfarr. I< argues tha& under the gniuaily acçcpted laws of war, the use of nuclcar w q n s  would 
be, under dl ckumstances, ille@ and proh l~ i td .  Howcvcr, before miewing these principla of 
international law, it is ri- to addms  the cornpetencc of the World Health Organization to scek 
this honorable Court's advisory opinion on the u x  of nuclear wcapons under inremational law. 

" See Oficial Doclrinal Positions of the Nuclur-Wcpon Stata, in N ~ C W ~ N S :  A COmRWNsNE 
SNDY Appendix 1 (U.S. Sala No. E91lX.10, 1991). Rlrrsia apparariy s don cd its no-h-use  d o h e  lan 
Novembcr 1993. as repned in Mascow Ovflina -Dccrr i~"  for Ils Fuwe Milifmy Use. N. Y. TIKES. ? 
Novcmbe: 1993, at Al 1. France, the Unird Kingdom, sod the United S m n  have nodificd but n c v a  abandonai 
tbeir docuinc of fyn use uoda cm& cbumsmm. Otba nuclcar wcxpom Sata have neva rmounad &-SI 

use, since thes have nevcr admind poswrsing nich wapons. 

a II is fashionable for the d a l d  miclgr w q n  Steta to ncfa to orbe S W  wfth nuclcar mùitiom (cg.. 
Nonh KOTA and Libya) as "tmrin" or 'rogue' Srna.  Ir m m  of wunc bc rocognizd bat any use of a w-n 
of mass dcmucrion is ui ad of m r .  md thac the linguisic rabla will likcly bc aimd olhcn thc nuclm l a v e -  
norr" arc wriously thn=ucnd by the nuclcar 'havez.- 

1 ,  Thc pcuption of impending csranmpùc wzs well voiced by Unifcd S z a  h i d c n r  Jimmy Ca-m. in bis 
farewcll addros to the Amcrican nzrion m 1981: 'Ir is now ody a mana of ùmc bdoie madues. d m i o a  
m d  or miscal~la~ioo Ic. loose rhis err i i lc  [nuclcar] force.' Çuorea' in N. H i m i p h q .  tom MDRmS TD 
MID~IG'S 4 (1982). 



Under Article 96(2) of the United Nations Chaner, specializtd agcncics of the United Narions may 
"rcqurst advisory opinions of the Couri on-legal questions arising within the swpe of thcu aaivities." 

- h i c l e  76 of the Constitution of the World Hcalth Organkationw and h i c l e  X of the A--ment 
bewcen the United Nations and the WHO (appmvcd by the G a i c d  Azscrnbly on 15 Novcmber 1947) 
w n ; l m s  the righr of WHO to makc such a requcS+ which, purniant toResolution 46.40 of the World 
Health Assembly, WHO'S goveming body, R has 

Thar the qumion h m  prcscntai is a l e p l  one is evident h m  irs formulation and hi the niniing 
discussion. It aiso clcarly ariscs within the x o p e  o f  WHO'S advit ia.  From N carl im days, WHO, 
the conninition of which stata, in its Pmmblc, that "[tlhc h d t h  of ail pcoplcs is fundamairal to the - 
anainment of pcace and scurity and-is dependent upon the f u l l m  w-opdon of individuais and 
States," and, in its Anicle 1, tbat "[tlhe objective of the World H d t h  û rganb t ion  . . . shail k the 
anainment by dl pcoplcs of the highcst possible lcvcl of hdth,"'" has becn conccmed with the 
rclationship bcrwttn h d t h  and pcaw in g e n d ,  and the h d t h  danger posai by ihcrmonuclcar war 
in p ~ i c u l a r .  

Thus Resolution WHA 34.38, adoptcd by the Th*-Fou6 Wodd Health h s e m b l y  on 22 May 
1981, is cntitled "The Role of the Physician and Otber H d î h  Workm in the Prrscrvation and 
Promotion of Peace as the Most Sipnificant Factor for the Attainmcnt of Heaith for M." This 
molution, the full text of which is reproduced in Appendix 4 rrqua t s  the DLtaor-Gcncrai of WHO 
to enablish "a broad and authoritative inrernational cornmince of sciaitins and ecperts for 
comprchensive midy and clucidation of the mi-car of thcrmonuclcar war and its potentialiy baneful 
consequcnces for the life and hcalth of peoples o f  the wo'rld." Ii rcfcn, in its P m b l e ,  to tcn carlia 
WHA rcsolmions wnccrncd wirh, mler di4 "the rolc o f  the physician in the preservarion and 
pmmotion of peace" and Zhc p ro ta ion  o f  mankind'against nuclcar radiation," and ir notes "che 
growing wnccm of physicians and o t h a  hcaith workas  in many wunma at the mouuting danger o f  
thermonuclear war as the most serious t I v m  f o  the life mzd h d ~ h  of a11 populmions, Pinich is an 
inaication of their incrcased ~~as of theu moral, professionai and social duty and raponsihiliry 
to safeguard life, to improvc human health, and to use al1 means and rcsourccs for atlaining b d t b  for 
a1l."ly 

" Concluded 7.2 July 1946. E n t d  iuto force 7 Apnl 1948. 14 UN.T.S. 185. 
.- " Li adopring Raolution 46.40, b c  World H d t h  h s e n b l y  may have ka mindful of the words of rhc 

Sccrc'aryCcnd of the Unitcd Nations in his .or. to thc 47th Grnial Assembly: '1 raommmd tha! thc 
Sicrrtuy-Gcncral bc authorid . . . to take dvantage of thc advisory --cc of thc [intcmarional Coun of 
Junice] and tha! ocha United Ndons organs th aLQdy mjoy such ainhorirauon a m  to b e  Cornt more 
&equenrly for advisory opinions." 

'' hphasis  added, 

r< Emphasis addd.  As m c d  by Dr. Egil A m  Chairman of the Nomegian Nobcl Commi-, on tbc 
-ion of the award of the 1985 Nobel P w  RLc to the Internarional Physicians for the Rvcnrioo ofNuclcar 
Wu. %e ancicnt H i p p r i c  O& . . . dcmands s dcdiration airbom compromise to rbc protation of Mc md 
heairn . . ., [including protmion qainn] the dangers O lifc and bcaith which arornic w q n s  qrrscnr.' Ar 



Resolurion WRA 34.38 Icd Io the publication. in 1984, of the fim mition of the Reporr of ihe 
In~erno~ionol Cornmiriee o f L 7 e r ü  in Medicnl Sciences ad Public Heairh on E#ea o j h ' u l e m  Fm 
ana Heairh mid Healrh Services. i n  arccpting this repon the World Healrb A s m b l y ,  ia Rcsolution 
WHA 36.28 of 16May  1983, endoncd "the Cornmine's conclusion that i r i s  impossible to prcpare 
health services to dcal in any systematic way with a catamophe rcniiting h m  nuclcar wariyc, and thar 
nuclcar wcapons connirute rhe grearerr immeriime rhien! f o  zhe k a l r h  a d  welfme ofmmrkinr?"'" 
~ddi t iond ly ,  the Assemhly nsqucntd the DktorClencral  of %%O to give widc publicity to tbc repon. 
and to nansrnit ir to the Secrewy-Gencral of the Unitcd Nations "witb a vie& to its consid-.on by 
the appropriate United Nations.and othcr Mies ."  Funhcr, ir rrcomrnmded that WHO continue the 
work iniriared by RTL4 Rtsolurion 34.38. Tnis Id to the publication. in 1987, o f  the saonri, updatd 
cdition of Eyecrr of Nuclem Wm on Hea[ih.azà Heulfh Sewiccs. -- 

Thus WHA Resolution 46.40, which foms  tbe basis of WHO'S q u a t  for the advisory opinion 
pending bcfore this C o q  is nor the mu11 of s r n e  passing fancy, ~ w u s  to WHO'S principal 
concerns. Ir conninita, nthcr, the culmination of  a long line of prcvious resolutions bwd on the 
m g i t i o n .  in the WHO Constinnion, of tbe inninsic link bctweni and hcaith. It cqirasa the 
conviction of the World Hcalth Asscmbly that nuclcar war is not only a hcalth con- brn rk patcn 
threar to the heaith and welfare of humankind. It implcmenu the "moral, profasionai and s i a i  duiy" .- 
of the woild's hcalth workw to "use ail means and reso-" to p rwmt  thamonuclcar disasta and 
the Assembly's dcsire to have the conclusions of the Lnternational CouunitLee of Expers w&id& by 
"the appropriate Unircd NaUons bodies and othcr organidons," af whiçh the international Court of 
justice is one. 

From the beeinnings of m r d c d  hinory, t h n ï  is evidenct o f  a desire cornmon to many uilnires 
and religions to place somc limitations on the i n m m e n t s  of war. It m a n a  lirile wbmhc; t3is acsirc 
ernanates h m  an innate rcvulsion against excessive crucity or h m  a miiitary variant of the Goldm 
Rule: do not do unto your mcmy as you would not have your enerny do unto you. ï h e  fan is thai, 
long befoti the codification of the laws of war in such inmumcnts as tbc Hague and Ceneva 
conventions and p r o t o c o l s , ~ m n  prohibitions q a i n n  the use o f  certain rypcs of wcapons and 
ammunition werc e n d  in many parts of the world. 

Thus, the Seventh Book of Manu, the Iegcndary Hindu lawgiver, provides that "[wlhen the king 
fibu with his f o u  in banle. let him not mike with weapons mnccalcd in wwd, nor with such as arc 
barbed, poisoncd, or the points of which are blazing with fm."" Similar prohibitions oiined in 
mcient G m c e  and RomeLY and arc found also in the Koran."' f h e  notion of chivalry, dcvcloped 

quored in i u m a r i o n a l  Physicians for tbc Revcnrion of Nuclçar War. NOS= PRin SPEXHS AND LECiUF.ES 
4 (Oslo: Novnibcr 1985). 

' As quotcd in Lcon Friedman cd., TWE L 4 w  OF W m  A ! X Z t . m C m Y  HISTORY 3 (1971) @acinafter 
-FRLEDhtAN"). 

" Se Roman aurhon ckcd by Hugo Grotius in DE Jm B w  Ac PACS (1925):ar Bk. Ln. Ch. IVIXV], 
p. 652 .  



by the Catholic church during the Middle Axes,= is but anodier rnmifcstation o i  the norion of 
moderation in a m c d  conrlict. ï h e  La tcm Council of 1139. for innancc, pprohïoiicd the use of 
crossbows, calling such use "hatehl to God and unfit for Chrinians."'" 

Aczording to John Ke.gan, himklf a disinguished rnilitary historian, the fascination IO m i l i e  
histoeans of thc Anccs. Who werc formidable wmiors; " m i d a  in the emord inary  limitations on their '. 

czoaciry for w m a k i n g  that Lnposed on thcrnsclva, through their rcligious bcliefs, and the 
te-ints thosc beliefs imposed on their -~ waniors in b a n f ~ . " ' ~ A n c  +capous wcrc desiped to wound ~. 

but not ro kill.'" 

Grotius. in Chaptcr XI, Book III, of De h u e  Belli Ac P u ~ i t , ~  wiich is catitled "Mode.ration with 
Rupcct  to the Ri@ of Killing in a Lawful War", quotes witb approval Cicrro's view ha! "[tlherc ar t  
cenain dutics which m u n  bc pefiomicd nien toward ihow h r n  whom you have rscivcd an injury" 
and lays d o m  the following rula,  m o n g  othcrs: "[olnc must takc c q  as far as is possible, to prevcnt 
the dcath of innocent pcrsons, cven by ac~idrnt" ; '~  "[cJhildm should aiways bc s p d :  womcn, 
u n l a s  thcy have b e n  guilry of an cx!mnely ser iou offuise; and old men";"' [alIl uselas fighting 
snould bc avoided."' 

- 
The ncxt significant devclopment in the niolution of jus  in bel10 was the promul-don by Unitcd 

States President Abraham Lincoln in Washingtoh D.C., on 24Apri l  1863, during the Amcrican Civil 
War, of Jmmrriom for rhe Govemmenr of Annies of ihe United Stmei in the Field, p r c p a d  by Francis 
Liebzr and better known as "the Lieber Code"w This d o c u m c n ~  which nibsequrntly b c  the 

2e Se E. Mcyrowia PROHBiTiON OF NUCLEU. W ~ N S  2 (1990) (hcririnaftcr T MMfiowm'). See d s o  
rhc b i ~ l i o p p h y  on Che hinory of the laws of war pmvidcd by thc aÿthor at 209 n2. 

'O "Los doaora ozlaiAsticos. dcdc Tomds dc Aquino si 1266 h w  Francka de Vitoria a 1557, mszüaron 
la nccaidad dc cvitar toda ouclfa imail, cl rrspmo a las mujeres y ninar y a los habirmves pcificm a g m d "  
m e  doaon of rhc church. h m  Thomas Aquiuas in 1266 to Francisco dc Vitoria m 1557, taught the n d  to 
avoid al1 unnecessary cruelry and to womm and chil&m and penchl UJm6irar~s in gmcd) .  D. 
Antokolcq DWCHO IN-ER~ACIONM PLlLlUW 434 (4th cd 1944). 

" Id. 

" J. Kegan,  A Hinory of Warfare, 1993, p. 108. 

" Id.. XlvII] 
'" Id, XJp], 

-- 
I I  Id., XI[XIX]. Grotius cxplak -8s rhc Gmks Say, 'an cxhibitioo of sucogrh rarhcr than a combat 

againn rhc mmy' [is] incompatï~ic borh widi rhc dury of a Chrini= and wirh humaniry irsclf.- 



b u i s  for the adoption o f  milituy manuals by many Stares'", constirutcd the fim dtuiled codification 
of the laws of wzr. Ir declares that rniliÿlry n m s i r y  docs not admit ofcniclty. nor of the use of poison 
or "the wanton devasiarion of a dimict" (Article Xw); it insisu on die dimnaion bcfwccn private 
c i t ixns  and "men in'arms^ (Articles XXlJ and XWJ). and proclaims thaq in modern w m ,  "protection 
of the inoffensive citizen of the hostile counay is the-nile" ( h i c l e  XXV) and tha: "[u]mccessuy O; 

revengehl desmiction o f  life is not lawful" ( .kicle LXVllI);w 

Tne Liebcr Codc was followcd tive ycan later by the fLn multilateral jur in bel10 i n m m c n q  th: 
1868 Detlantion of St pet ers bu^,"' signe. by the rcprcsenrafiva of sact&a Exopean Sutes4" 
plus Pcrsia. This legal inmument, intendcd "m rsoncile the n-siua o f  war with the laws of 
humaniry," fohade the use "of any projeaile of less weight than four hundrrd gammes, which is 
explosive, or is chargcd widi fuiminating or inflammable substances." It declared that "the p m m s  o f  
civilization should have the effect of allcviating, as much as possible, the calamitics of war," tbat "the 
only legitimare object which States should mdeavor to acmmpikh durfng war is to weaken the milicary -. 

force of the cnemy," and "that this o b j s t  would be exceaJed by the cmploymcnt of amis wiiich 
uselessly aggravate the sufferings of disabled men, or rcndcr theu d a t h  incvirable." 

T h e  Hague Conventions of 1899 and 1907 went considerably bcyond rhc ~ s I a r G i o n  of St ... 

Petersburg in the s p a i f i c i r j  of thcir proscriptions as well as in the geographic divmiry of their 
signatones. Of these conventions, the most imponant arc the 1899 Convention Res&g the Laws 
and Custorns of War on Land (1 899 Hague il) and rhc sirnilariy titlcd aod vimially identical convention 
of 1907, cornrnonly kn0wn.a~  "Hague 

The 1899 Hague Pcacc Confercnce adoptcd three h l a i a t i o n s  pmnibiting: ( 1 )  for a pcriod of five 
y e n ,  the launching o f  projectiles and explosives 6om balloons, or by other methds  of a similzr 
nrrure;"' (2) the.use o f  projectiles, the only object of which is the d i f i i o n  of asphyxiallng and 

For the tm of the Liebcr Codc, s e  FRIEDMAN 192. 

" Decl~ation Rmomcing rhe Usc in T i c  of War of Explosive Projmilcs Unda 400 Grzmmes Wcight. 
Adopted a1 SI. Pctmburg by die International Military Commission, I I  k m b c r  1868. l j 8  C.T.S. 297 
F m c h ) ,  1 AM. 1. LKT'L L. SWP. 95 (1907). 

- ' 1  G r a  Britain, Auha-Hungary., Bavari& Bclgium. b a r *  France. G-. Iraly, tbc Nchcriuldr, 
Pomgal. h s s i a  and rhe Nonh G m a n  Fcdcrazion, Russi& S w c d q  Swkslan& Twkey, and Wumanbuq. 

" Convention (No. N) R q a i n g  UIC Lawt uid Cwtom of War on Lm4 wi& hnnexed Rcglexioils (Ithe 
1907Uaguc Rcgulrtions"). Concluded 18 O c r o k  1907. Entercd into f o c  26 Jaouary 1910. 205 C.T.S. 277 
(French); 2 AM. J. lhT'L L. SUPP. 90 (1908). For e sidc-by-side comparWn of tbc rwo rcas, sr D. ScOiodlc 
and J. Toman eb., THZ h w s  OF A m m  CONFUCIS: A C O m O N  OF C O ~ ~ N S ,  R E S O L ~ O N S  hM) 

OTWER DOCVMDsrS 69 (3rd rcv. and wmplned cd., 1988) (bcreinaftcr 'SCHINDLER-TOW"). 

" Declaration (IV, 1) to Prohibiq for the Term of Five Y - ,  the Launchino, of Projecrilcs and 
Explosives 6orn Balloons, and Othe: Merhods of Similar Nanim. sdoptcd 29 July 1899, reprinred in 
1 AM. J. 1b-r'~ L. SLPP. 153 (1907). 



delnerious gases;'% and (3) the use of bulles which cxpand or flanen casily in the hurnan body 
(comrnonly known as "dumdum b ~ l l e r s " ) . ~  

The P m b l e  to Hague IV natcs t h a ~  in rcvising and defrning the general laws and customs of  
war, the High Connacting PaNes arc "animaîed by the dcsirc to s m e  . . . the inter- of humanity and 
the ever progessive ne=& of civilkation' and th% aithough it has not becn found possible "to a n c e r t  
Reglarions covering al1 the circumnances which ariw in praciice . . . [they] clcarly do not htend that 
unioresten cases should, in the absence of a wrinen undertaking, k ' l e f t - t o - t h e  arbitmy jud-pmt  of  
miliiary commandes." This is followed by the famous "de Martens Clause" (named after the then 
Foreign Minisrer of  Rirssia, Fedor de M e n s ) :  

Until a more wmpletc code of the laws of war has bcen issucd, the Hi& C o n h g  Panics 
dbcrn it cxpedicnt 10 declarc th& in casa not included in the Regulations adopted by h e m ,  
the inhabitants and the beliigercnf~ m a i n  under the p r o t h o n  and the nile of the principles 
of  the law of nations, as they rcsult h m  the usago cnablished among c i v i l i d  pcoplcs, h m  
the laws of humanity, and the dictatrs of the public conscience. 

The de  Manms Clause, it should bc noted, was not an hinoncal abmation. Numerou modern-day 
anvcnrions.on the laws of war have cnnirrd its continuing vitality.'" 

The salient f c a w  of the "ihguc Regulations" anncxcd to 1907 Hague Convention No. IV arc 
worrhy of quoration: 

'' Delamion (IV. 2) R q x a i n g  the Fmhibinon of the Use of Roje5le Diffushg AsphyU~ing Gasa, 
adoptcd 29 luly 1899, reprinkd in 187 C.TS. 456, 1 AM. J. M L  L SUTP. 159 (1907). 

Y D a l a d o n  (TV, 3) Rspccting the hhibmon of the Use of Expanding Buileu, adopted 29 July 1899, 
rqrinfcd in 187 C.ïs.  459. 1 AM 1. ih7'L L SWP. 155 (1907). 

" For the 1949 versions of the de ~ ' m c n s  Cl- SC Article 63 of Gen- Convcntion (No. I) for the 
Amcliorarion of the Condition of fhe Wounded wd Sick in Ar;nd F o m  in the Field, cancludcd 12 Augun 
1949. enrucdinto force 21 October 1950, 75 U.N.T.S. 31; Amclc 62 of Ceneva Convention (No. II) for the 
Amcliorarion of the Condition of the Woundcd. Sick and ShipwreJtcd Membm of Armcd Forces st Se4 
wncludcd 12 Augun 1949, e n t d  in10 forcc 21 Onober 1950. 75 U.N.T.S. 85; Amcle 142 of h c v a  
Convention (No. iiiJ Relative in the Treamicnt of PNonas of War, wncludcd 12 Augun 1949. cntcrcd into f o r a  
21 ûaobcr 1950, 75 U.N.T.S. 135; and Article 158 of Gcneva Convention (No. N) ReMve to the Rotmion 
ofcivilian Pcrsons in T i e  of War. wncludcd 12 Augun 1949. c n t d  into fo re  21 Onobcr 1950, 75 U.N.T.S. 

.287. For the 1977 vvmions. sec Article 1 of Rotocol Additionai (No. I) in the Gcneva Conventions of AuguS 
12. 1949. and Relating to the Rota ion  of Vie* of IntemaLion+ h c d  Coanins. wncludcd 8 June 1977. 
entucd into force 7 Dtccmber 1978, 1977 UNJ.YB. 95, 16 M L  LEG. MATS. 1391 (1977) (hacinaRa '1977 
Gcneva R o r w l  Additional No. 13; AMcIc 1 of Rotocol Addmonal (-No. LI) in tbe G c n c ~  Conventions of 
Augus 12. 1949. and Relating to the R o t d o n  of Viaims of Non-Intnmional Atmd Conflicq concludcd 8 
June 1977, entercd into forcc 7 w b c  1978. 1977 UNJ.YB. 135, 16 LKT'L LEG. mn. i4.u (1977) 
@crcinafin '1977 Gcneva Rotocol Addirional No. II"). Sac &O the h b l e  of the 1972 Convention on the 
Rohïoition of the Dcveloprnen& Produdon and Stockpiling of Bauciological (Biological) md Toxin W q u n s  
and on Thcir Damiction. wncluded 10 April 1972. m d  into forct 26 Maid 1975. 1015 U.N.T.S. 163. the 
pc;iulrimatc wntniccs of which rrad: Vacmiinai, for the d e  of ail mznkin4 to cxclude wmplnely the 
possioiliry of bancriologid (biologid) qnrr and in* king u s d  as wupons' and 'Convincd bax such use 
would be rcpugnant to me canwicnce of mankind aud that no effon shou~d be sparui to minimise th3 risk.' Id. 
ai 166. 



Arricle 22. The right of klliecrenti to adopt means of injuring the n e m y  is not 
unlimited. .~ 

Rrricle 23. in addition to the prohibitions provided by sp s i a l  Conventions, it is apa ia l ly  - 
foroiddcn: 

(3) To employ poison or poisoned weapons; 

@) To kill or wound nrrachemusly individuals belonging to the honile nation or 
-y,' * * 

. .. 

.. 
(d) To deciarc b a t  no quancr will be givai; 

(e) To m p l o y  m s ,  projcaila, or matcrial ca lcu lad  to cause unnecasary 
sufiering; - 

(2) To d e . m y  or seize the enemy's propeny, unlas nich demuction or seinire be 
imperatively demanded by the necessiries of war . . .. 

Article 25. The attack or bombardmcnc by whateva means, of t oms ,  v i l l q q  dwellings, 
or buildings which arc undefendcd is prohibired. 

ArricIe 26. The oficcr in command of an altacking forcc m u s  before commencing a 
bombardmenL orcept in casa of assaul< do al1 in his power to wam the authorina. 

Article 27. In s iegu  and bornbardmaü al1 n a e s a r y  ncps m u s  be taken to sparr, as far 
zs possible, buildings dcdicatcd to religion, a q  wicncc. o r  chantable purposa, hinoric 
monuments, hospitais, and places wheh the sick 2nd woundcd arc wllected, pmvided thcy arc 
not k i n g  used at the timc for military purposes. 

Following World Wax I, in 1 9 2 ,  a Commission of Jurists to  Consider Amendment of the Laws 
of  War was cstablishcd by the British Empire, France, Italy, Japan and the Unitcd Statu of Amaica 
to consider whether "existing m l a  of international law adequately c o v a  new mahods of attack or 
dcfense mulring from the inaoduction or dcvelopmen~ sincc the Hague Confernicc of 1907, of new 
agencics of warfare" and, "if not so, what changes in the ex inhg  nila oughr to be adopte3 in 
consqumce  thcreof as a part of the law of  nation^."^ 

The Commission met in The H a q e  h m  Deccrnber 1922 to Febniary 1923 and adoptcd the Hague 
Rules of Air Wadare"' which, thou* neva formally adoptcd bcyond the Commissio& arc gmerally 
mgarded as having "&ong persuasive authorify."" Anjcle 22 of the Hague Rules pmvida that 
"[alerial bombardment for the purpose of tmorizk>g the civilian population, o f  demoying or damqing 
private p ropeq  not of a military ciaraner, or of injuMg non-combatants is prohibitcd." In addition, 
h i c l a  24 to 26 lay down dctailed m l a  as to b c  limita3 circumnanccs under which neriai 
bombardment of military q e t s  is permined. 

m h + m  435. 

" Reprinirl in 17 AM. J. IKT'L L. SWP. 245 (1923). 

E. MEYRowm 1 1  (citing Oppdcim andcr~nspan).  
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The next major event in the hinory of the LWS of WK was the adoption in 1 9 3  of the Protoc01 
for the  Prohibition of the Use in Wur of Asphyriaring, Poisonous o r  Other  Gasa, und of 
Bacteriological Methods of Wuriare, ratifid or a d c d  to as of this writing by 15 I States."' Tne 
Geneva Gas Protocol, a s  it is popularly c a l l d  prohibits "the use in uar of asphyxiaring, poisonous or 
other gases. and of al1 analogous liquids, materials ordevices." It daclan~s that such use "bas k e n  
justly condemned by the g e n e d  opinion of die c i v i l i d  world" and that the purpose of die P m t x o l  
is that "this prohibition shall be univmally acepted as a par! o f  International Law, binding alike the 
conscience and the pnctice of nations." 

In 1938, on the eve of Worid War II. the L a g u e  of Nations adoptcd, withom dissen& a Raolution 
on the  Protection of Civilian Populations Against Bombing from the A i r  in C r u e o f  War, stafing 
that "on numerous occasions public opinion bas cxptawd h u g h  the m o n  aurhorirative charnels irs 
horror of the bombing of civilian populabons" and th? "this pra&ct . . . is condemned unda the 
rsagnized principles of international Iaw."= 

.. 
In the same year, tbe .Intemafional Law Asnxiarion adoptai a Dratt Convention for the  

Protestion of Civiiian Populations Aguinst New Engin- of W a r  base3 on "tbe principla of 
humanity dmanded by the conscimm of c i v i l i ~ a t i o n . " ~  The Draft Convention would have 
prohibitcd the bombaniment of undefendcd towns "in ail c i ~ ~ ~ n a n c a "  (Arscle 2) as wcll as "aerial 
bombardment for the purpose of t m r i z i n g  the civilian population (Article 4). In c r i l y  propbnic 
languagc, it also would have prohibitcd "the uw, by any mahod wimsocvcr . . . of any nanvai or 
synthetic nibnance (whethcr soli4 liquid or gasmus) which iz harmful to the human or animal O- 

by m o n  of is being a mxic, asphyxiaring, P n m t  or vesicant substanct" (Am'cle 7) and of "projeuiles 
spesifically intended to cause fires c x q î  for use in deienw againsi aimaft" (Am'cle 8). 

As is only too well known, in World W K  4 mOR of the foregoin3 general principla as well as 
specific prohibitions were honord more in the b m i ~  than in b e  obxrvance. Nevertbeles, the 
vinonous Allia, in adopting the 1945 Nuremberg Charte?, hafnrmad, inter alia, thac " m u l n  
demunion of cities, towns, or villages, or devanation not jurn'fied by military n m s i t y "  was a war 
crime and d&larcd "inhumane a m  cornmiaed againsr any civilian population" to be a c i n e  againn 

" Concluded 17 Junc 1925, m t d  into Con 8 F & w  1928, 94 L.N.T.S. 65, rqrinrei  in 14 WT'L LEû. 
49 (1975). SCFUNDER-TOM 115 @crcinafcc: %c 1925 Gcncva Gas Rotocol"). 

'' Adoptcd 30 Scptcmber 1938. 1938 L U G E  OF N A ~ O N S  OFRCIU. JOVRN& 1% S a s .  (12-30 Scptmber 
l9;8), Spccial Supp. 182. a 15. 

,. A m n t  by the Govcrrimnt of ihc United Kinsdom of Grcv Bntain and Norrbcrn Lrcluid. the 
G o v c m n t  of tbc United Stara of tmcriq the Rovisiooal Govcnmat of rbc F m c S  Rcpublic, and rbc 
G o v m e n t  of thc Union of Sav ie  Sccidir. Rcpublics of chc Eumpcin A*is md Chann of rbc in-ional 
Military Triounal. concludcd 8 Augun 1945. catcrd into fohc 8 A u w  1945. 82 U3.T.S. 279. Toc principlcs 
of rhc N u r c m k g  Chancr w m  unanimouly nidorscd by chc U n i d  Nations Grnoal A s c a b l y  in Aevsation 
of thc Rinciples of btcrnarional Law RccogLîd by ri~c Cbmcr of N u m 5 q  Tribunal, adoptcd I I  D&inber 
1966. G.A. Rcs. 95. 1st Sas.. ai 1 1 4 ,  U.N. Doc. m-36 (1946). ai I I = .  



urnanir,'". Tnc Nurrmbcrg principies were d i r m e d  in thcir entirety by the Intem~tional Law 
:ommission o i  the United Nations in 1950'U. thus giving ihem the imprimatur of die international 
real - cornmuni. and counterins the ocrasional criticism of the Nuremberg Charter as "victon'junice." 

The four Geneva Conventions of -1949'" i-epresenr the mon  cornpletc codific~tion of 
iumanirarian law up to the time of their adopuon. They aisa contain, for the fim tirne. a decaiied 
:onven8oo (No. N) Relztive to the Protection of Civilian Pcrsons in Time of War.= 

Succetding ycan saw the adoption of a number of lcgal inmumenu which p t l y  rciniorccd the 
lotion of mcdenteness in the conventional G d  cunomary international laws o f  war. in 1956, the 
ntemational Cornrn i t t~  of the Red Cross adoptai Dni ï  Rule  for the Limitation of the Dangers 
h c u d  by the Civilian Population in Time of WSU.~' The Prcamble of this inmument spcaks 
jf "rhe lirnju placui by the rcquiremenu of human* . . . on the use of ~ m c d  force" and nata aiat 
'the civilian population shall continue to enjoy the prottnion of the grnerai nile se1 for& in Aniclc 1, 
md of the principlcs of international law." Article 1 scates: 

-. 

Since die righr of the Par t i s  to the wnflict to adopt means of injurkig the enemy is not 
unlimited, thcy shall confine mcir operations t o  the destruction of his r n i i i i  moiaccs, and 
lcave rhc civilian population ourside the spherc of amied atrack 

Ln addition, Aniclc 6 provida that "[a]mcks d i r raa l  against the civilian population, as nich, whc tha  
with the objen of terroi%ng it or  for any o t h a  -n, are p m h i b i "  followed by a Ln of spacific 
prohibitions designcd to rninimizr: the i d i d o n  of h m  on nommbatan t s  and includiig a chaptrr on 
"Wcapons with Unwnmllablc E f f a . "  Article 14 of this chapta pmvida: 

Widiout prejudice to the p m e n t  or future prohibition o f  certain specific wepons,  the use is 
pmhibited of weapons whose hamiul e f f c a + d r i n g  in particular h m  the dissaninarion 
of incnidiary, chernical, baneriologid, radioanive or o t h n  agents - could sprud to an 

"..The Nurembers Chana was adopted w o  àays aftcr the nuclar bornbing of Hiroshima, one &y kforc  
die bombing of Nqasdi.  This may explain wby the Chaner of the internarional Military Tribunal f o ~  ththe FH 
E?q pnxlaimed by the Suprme Commander for the Allied Powm on 19 January 1946. d c h a  war crima 
mcrcly as "violations of the laws or cunoms of war' and, unlike rbc Nuremberg Cbancr, d w  not mcntion 
banton damnion of citics . . .no[ jusrified by m i l i q  ncussiry' as ari aamplc of war crima. FlEDt4.W 894. 
897. 

Y Rinciplcs of international Law Rœo@ iu the Chano of the Nurcnbcrg Tribunal and in rbe Judgment 
of rhe Tribuai. adopted 2 Augusr 1950: Rcpon of thc Z~emurionol Lnw Commission Corering nt SacMd 
Secsion. 5 June-29 July 1950, U.N. Doc. M1316, il Y.B.I.L.C. 374, r e p r i r ~ d  in SCHDIDLER-TOMAH 922. 

'' DW RVLES FOR THE LWATIOE: OF THE D,UJGEM WCUFJW BY THE CMLLW PoPuunorr LN TIME 
OF W U  (inlemational Cornmince of die Red Cross, 2d cd. 1958), r q r i n i d  in SC~DLEX-TOMA\: 155.  



u n i o ~ s c n  demet or esupe, cithcr in space or in rime, 60m the conml of those who enploy 
dien, dius endangering the civilian-population.*' 

Ln 1965, die International Conference of the Red Cmss adopted a Raolution on Protection of Civilian 
Populations Against-the Danger of Indiscriminate Warfare,'" d n n i n g  the following rhrre 

. . principles: 

(1)  die right of die panies to a conflicr to adopt m a s  of injuring the cncmy ir; not unlimired; 

(2) i t  is prohïoitcd IO launc'n--a~tack, against the civilian population as such; and 

(3) dininction must-.be made ai ail t ima bcWccn pesons taking pan in the honilitia and 
membm of the civilian population to the cffcct bat  the latter be spared as much as 
possïole. 

jignificantly. the resolution added a founh principle: T h e  gmaai principla of the Law of War q p l y  
to nuclcar and similar wcapons." 

M - y e a n  later. on 12 May 1968, the International Confcmct on Human Rights wnvrnedby 
the United Nations in Tehesan, adopted, by a vote of 67 to none, wiïh two abstentions, a Raolution 
on Euman Righu in Armed ConIli&. Emphasizing the continuhg imponancc of the Hague 
Conventions of 1899 and 1907,LY me h e v a  Gas Protocol of 1925'" and the Grneva Conventions 
of 1949,'Y the rsolution r c q u d  the SecrctaryCrenaai to remind ail States of their obligations to 
observe "the existing mies of international law" conccming armed confiicts and made a special point 
of &oting in full the operative portion of the of the de Marlcns Clause.'" 

The following year, the Innime of Inkrnariod Law, m&g in Edinburgb on Septcmbcr 9,1969, 
adoptcd, by 60 votes to one, with nvo abnmuons, a Raolntion on the Distinction Betwen Miiitary 
Objectives and Non-Military Objectr in & n e 4  aad  Parîicnhriy the Problem Associated 4 t h  

'0 Ernpnzsis added, 

" ZOTH IF~TERNATIONAL &-CE OF THE RED CROSS, RE5OLLmONS 21 (1965). - .  

. - '' Rcsolurioo XXnl adoptd by the Lntcmarional Codaencc on Human Rights 
12 May 68. U.N. Doc. AiCONF. 32/41, Sald No. 68, X N 2 ,  repnmcd in SCHINDLER-TOM 263. 

h l  Sec texi accompaoying nota 43-47, supra. 

Supra noce 51 

6, Supra note 47 

- Sce iext immcdiately prcccding note 47. supra. 



Weapons of Mass Dauuction.'" The anention of the Court is r q m f u i l y  invitd to the following 
uccrpts 6om this imponant wnnibution to thé cunornary law of war: 

Cornidering that, if an amed wnfiict occurs . . , the protaxion of the cbilian poputarion is 
one of the essential obligations of thc parties, 

Huving in mind tbe grnaal principles of international law, the ucicornary mies and tbc 
conventions and agreements whidi c l d y  r r m i a  the atent tD which.the parties cngqed  in 
a wnflict may h m  the advazary, 

Huving &O in mimi tbat t h a c  m l u  . . . have bcen fomally confmcd on wvcral cccasions 
by a large numbcr of international organhtions and cspo5dly by tbe United Nations 
Organiza t i~n ,~  

Being of rhe opinion thal thae  mles have kcpt thcir full vdidiry nowitkaading the 
b&ingemenrs niffercd, 

Having in mind thar the wnsquenccs wtiich the indisaiminate mndua of hostilitia and 
particularly the use of nuclcar, chernical and bactcriological wapons, may involve for civilian 
populatiws and for mankind as a whole, 

Noces diat the following niles form part of the principlcs to be obscrved in med wnflicts by 
any de jwe  or de facto govcmmenS or by-ay othcr auîhorky raponsiblc for the wndua of 
honiIiùes: 

1. The obligation to mpca the distinction berwcen rnilirary objccriva and non-mil* objeas 
as well as bctwecn pcrscns participahg in ihe hosriIieid and mcrnbcn of die Uviliari 
popul&on m a i n s  a fundamatal principie of the intcrnxcional law m force. 

4. Exiaing international lawpmhibits ail armed actacks on the civilian population as mch .- 
-- 

6. Exining international l a ~  prohibis, irrtspcnive of the typc of wupon usai, any action 
whatsoevcr dcsiped to t m r i z e  the civilian population. 

7. Exining int.ernationa1 law prohibits the use of al1 wupons wbich, by their naare, &œt 

indisuiminatcly both military objectives and non-miliray obj- or bath amcd forces 
and civilian populations. in particular, it prohibits the use of weapons the dcmuaivc effœt 

Se jor ~ m p l e  tbe lia ofpcrrincnt Gmcral a b l y  Raoluions in Anicle 1 of fbe Finai A n  of  the 
Diplomaric Confuuxe on the R e r m m i o n  and DNdopmurr of lnrcnuiiowl Hvmnniraricn i u w  Applicable in 
Amed Conflins. IO Juoe 1977. U.N. k MY144 (15 A u W  Ti), ihTEu4~7iONM U W E W  OF TFE 
CROSS. Ho. 197-8, Augun-Scptcmbn 1977 ai 1. reprintrd in SaùNDLD(-Tow 605. 



of which is so p s t  that n m o t  be l ~ i t e d  to s e i f i c  milirary objecrivcs or is oticwise 
unconuollable . . .. 

Trie Pmtocol. Additional O to the Geneva Conventions of 12 August 1949, and Relnting to 
the  Protection of Victims of International Armed Connicts,'" adopted ar Geneva on 8 June 1977, 
re?r&.:n~ one of the mon =nt authorirarive wnf&arions of the ethic of modmtenas  in jus ir: bello. 
h i c l e  1.1 rrnates the de M a n a s  Clause in its d i t i o n a l  fomi. ANcle 2@) defina " m l a  of 
internationrl law applicable in amied conflicts" as including, inier.ali<l, -the gcnerally rrcogniz& 
principles and niles of inremaional law which arc applicable in a r m d  contlict" Amcle 55 d i s  
that the right of the Parria to a conflict to choow mcthods or m u n s  of warfarc is not unlimited and 
that it is prohibitcd to employ wcapons, projeniles and matcrial and mnhods of  warfare of a n m  to 
cause supcrfluous injury or unnecosas. suffering; ii also ad& a prfhibiüon against the cmploymcnt of 
merhods or. means of warfare causing widcsprcad, long-term and scvcre damage KO d ~ e  n-1 
cnvironmmt Anicle 36 imposes on the Hi& C o n h g  Parr ia  an obligation to detemine wbether 
the employment of new we+pons, m u n s  or mcthods o f  warfarc would violate Ws Protocol o r .  . . any 
other rule of international law. . .". Article 40 provides thai "[qt is prohibite3 to order th m m  shall .. 

be no sutvivors, to tbrcaten an advasary tbercwith or to conduct hostilitia on îùat basis." And Part 
IV contains e m m e i y  detailcd m l a  for the protection of  the civilian population, including prohibitions 
o f  ar-acks against the civilian population and the naniral environment by way of  reprisais (Amcles 51.6 
and 55.2). 

The 1977 Pmtocol Additional (No. II) to the Geneva Conventions o f  A u p s t  12, 1949, and  
Relating to the Protection of Victims of Non-International Armed C o n f l i c t ~ ' ~  c m &  the 
application of the humanitarian r u l a  of warfare to cenain non-intanational armcd codicts and qain 
wntains, in  itr; P m  TV, detailed ru l a  for the protection of the civilian population. 

A concise sumrnary of the chief aspcns of the law of war m its humanitarian zspccts is containcd 
in Fundameniai R u l a  of international Hnmanitarinn Law Appi i ab i e  in Armed Conflicts, 
publish& by the International Cornmince of the R d  Cross and the L a g e  of  Red Cmss Soc i a i a  in 
1978."' 11s Prcarnble states: 

Intemational humanitarian law is made up of  al1 the internaionai legai provisions, whethcr of 
A n e n  or cusiomary law, ensuring rrspst for the individual in armed conflict. Takhg irs 
inspiration ~ o r n  the wntiment of humanity, it postulates the pnnciple tbat belligercnts must 
not inffict h m  on their adversaria our of pmpomon with the objcct o f  uarfare, h i c h  is to 
demoy or weakcn the rnilitary mcngh  of the cnerny. 

International humanitarian law comprises the "law of Geneva", which aims to depuard 
r n i l i t q  p e n o ~ e l  hors de cornbut and pesons wbo do not take pan in the honilitia. and the 
"law of Tue Hague", whicb determina the ngbts of and d u t i a  of belligcrcnts in the wnduct 

.- - of operations and limitr the cho i c  of tbe meam of harming an cncmy. 

p~~~ 

S u ~ m  note 47. Reprinrd in S u i r m ~ a - T o ~ ~ ~  62 1. 

m Su,ora note 47. Rqrimed in S%NDI..ER-TOM 689.  

" lnrer~r iomi Rwiew ofrire Red Cross 248 (1978), repririitd in ScXh3ER-TOhUE: 735 
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1; is doubtless wirh this perspective in mind th21 the SccrcraryCencral of rhe United Kations. ir: 
a recent rcpon to the Securiry Council, nord thishonorablc Coun's recognition in the Care Conceming 
Mi l i~my and Pmmi l i tmy  Acrivifes in and againsr Nicmaguam that the prohibitions wntrined in 
a m m o n  Article 3 of  the 1949 Geneva Convcnrions,"' is law dia! is "baed on 'elemcntuy 
consiàerations of hurnaniry' and cannot be brcached in amed conflic& rcgardless of whether ir is 
international or intcrnal in ~haracter."'~ 

One of the most =nt d u m a t i o n s  of the basic principla of bumanirarian iaw is w n m i n d  in 
the h e x  to the Rcporr of the Sntlry-Gcncral  F'unuant to Sœuriry Council Resolution 808 (1993). 
k i n g  the Statute of the International~~Tribuosl for the Prosecution of Persons Raponsible for 
Serious Violations of International Humanitarian Committed in the Teni to ry  of the Former  
Yugoslaria since 19917Y (which, in i rshnoduct ioq.ocprasa  tbe view of the SœretaryGmeral b a t  
rnuch of the conventional law of war "has beyond doubt beçome pari of cusîornary inknanonal law"). 
Article 3 of the Süitutc d s  in part ar follows: 

The Inrmational Tribunal shall have the power to prosecure persons violaring the laws or 
cunorns of w u .  Such violarions shall include, but not bc limircd 10: 

(a) cmployment of poisonous weapons or other w-ns dcu la tcd  to cause unnœasary 
suffering; .- 

@) wanton damiction of c i ~ ~ .  t o m s  or villages, or devastafion D O ~  jusifid by miiitaiy 
neîtssity; 

(c) anack, or bombardrncn& by whatever m a s .  o f  undefended towns, v i l l q a ,  
dwellings, or buildines; . .  . 

- 
THVS the principal instruments ofjrrs in belio de rnonme  beyond peradvcnnve thaf unlike certain 

other branches of intcmational Iaw, the wrc content of this branch of the law is unam'oiguous and 
unequivocal: rnoderateness in m e d  conflic5 the wmmuniry poiicy da i r rd  and acceeted worldwide. 
The applicabiliry of this wmmuniry-wide poiicy to the u x  of nuclear w a p n s  is discuswd in the n e n  
ensuing section. 

" N i q u a  v. United Statcs, 1986 1.CJ. 114  

" Id. al 1:. - 



W .  THE LAW OF WAR (JUS Ih' BELLO) P R O M B m  THE USE OF i*;UCLUR WEAPONS 

The essential tcaching of this Senion N, which ar&eS thar the physical use of nuclear wcapons 
h a  vioiated and would violate in e m m e  ways the wre  humanitarian rules of m e d  w n f l i q  is that 
jus in bello. though never fully wmplied with any more than any body o f  law is ever fully wmplied 

- with, continues as a vital civilizing infiuence upon the world wmmuniry's warring propensities and. 
f u d e r ,  that in this capaciry it mies out the use of nuciur w q n s .  

A. The Principfc ofDiscrlnindion: It is pmhibired to use weapons that fail to discriminate 
berween milita- and c i d i a n  p e r ~ o n n e l ' ~  

Long before the power of the atom was nuricd to milirary use, J o b  Bassen Mwrc, the iirn 
Amcrican judge on the Permanent Court of International Justice, r e f d  to the primacy of the principle 
of discrimination in jus in bel10 as follows: 

h o n g  the elernenrary principles which the dwelopment of the modem niles of warfarr, 
ninning through several unn i r i a ,  has b e n  designcd to cstabiish and to wkfm, the principle 
m o n  fundamental in charancr, the obscrvancc of which the detailcd regulations have l q e l y  
k n  designcd to assure, is the distinction b a n  cornbarans and non-wmbarants against 
injuries not incidental to militKy operations against corn bar an^.^' 

The Comprehensive SI+ on Nuclem Weapom submiaed by tbe S ~ C c n e r a l  of h e  U n i d  
N2tions to the Generai h s n n b l y  on 12 July 1980'" examina the likely effacs of the use of a wide 
range of nuclear wcapons, 6om 1 kiloton "tactical weapnsWn' to stratcgic weapons of modeme yicld 
to "total nuclcar war" employing the laqest wcapons, with $el& of up to 20 mcgatons of daruct ive  
power.= II is impossible to d this q o n  withou~ bcing imprcsscd a the p a ~  extrnt to which the 
use of nuclear wezpons has violaxed and would violate the jus in bello principle of discrimination. 

The fission bornb that cxplcdd ovcr Hiroshima on 6 Augu5-t 1945 wu srnail by tcday's standards. 
It had a yield of 12.5 kilotons and today would be wnsidmd a Zactid" nuclcar wcapon. Y a  teus of 

" The hudings of subsccrions 1 to Vil are barrowed h m  B a i e  Dunon Murray Pmicssor of Law Burns 
H. Wenon's scminal midy Nucieu- Weapons V e m u  Intmmrionni Law: A Contmual Reazsessmuu, 28 M C G U  
L. 1. 542 (1983) (hcrcinafier cited as VESTON-). 

1. B. Moore, ~~TEJU.IATIONAL LW AND SOME CURW LLLUSIONS .u4D O T E R  ESSAYS 153 
(1 924). 

" United Nations, COMPRMMS~VE S r m Y  ON  NU^ WEUONS [:] RFPORT OF THE S E ~ A R Y -  
GR.KU.4 35 U.N. GAOS Anncx (RovLiod Agni& Itsm 48@) CO. 4, U.N. Doc. AIj5B92 (1980). rqrinred 
as United Nations. DE- S ~ Y  S m  NO. 1 ch. 4 (1981). 

iP T x i c a l  ouclear wcapons arc common tnms for ihox ouclcar wupons synems which. by vimc of hcir  
rang: and yicld as well as ihc W. thcy m m r p o d  in a m'tirsry o r g W o o ,  bave ka da iped  or can 
k used for cmploymerir Gsinn milimy wgcs in a rhcara of war." id at 21. 

I O  Througbour rhis memonal, th: ïnm huclcar wepons- L d gc~crally to = f a  to nuclcar wupom as 
wupons of mass demucrion. The rclevana ofihc humanirarian ~ l c s  of anned conflic! to 'mininukes.- i.e.. vcry 
snrll  taciical vcawns with yields of as linle as 0.1 kiloroas is d d r  with in S a i o n  VU. ir:,+a. ' 

.~ - 



thous&ds o i  innocent civilians werc burnd. blzsted, and crushed to dmth at the moment o i  explosion. 
The number who died of their injuries within the nexc thrrt months is exÿnatcd at 130,000.'" Tnc 
oficial estimate by the Ciry of Hiroshima oftoml deaths amiburable to this single bomb is 200,000.a 

- 

Today's nuclear arjenals conciin weapons with yields of up to several megatons, i . c ,  sevenl 
hunared rimes that of the Hiroshima bomb. it has b a n  enimated thac if a tcn rnegaton wcapon were 
exoided over New York Ciry, it would kill scvm million p ~ p l e . ~  

Nedless to say, it is impossible W contemplate the use of any w w n  in this m g e  other h a n  as 
a terrer weapon, the purpose and e f f d  of which is w kill and maim hund.rcds of thousands, if not 
millions, of civilians._Jt is imponan& in this connecrion, W d l  the h j u n h o n  of international law 
scholar Burns H. Weston to "bc clcar about the mie nature of nuciear weapons, cspaialiy in mnaast 

, , 

to s-lled conventional w ~ a p o n s " : ~  

p i l o n  nuclcar weapons, ccrtain)y al1 in the "maregic" category, arc not just "somewhat more 
demuctive", but many thousands or millions of rima more powerful &an cvcn the larges 
conventional high-explosive wcapons. . .. Unlike conventional weapons, nuclcar wcapons risk 
puning an end to civiliition as we know i t  . .. m h e  majoriry of nuclcar weapns, "tacticai" . 
as well as " w g i c " .  difier h m  convational wcapons in the variery as weil as the intensiry - 
and scale of iheir physical effens. The chief charaneristic of convcntional weapons is tùeir 
potential for "blan" or "shock" damage, accompanicd by somc thermal effècs @ums and 
fires). By con- nuclcar weapons produce "blast" or "shock" damage and, in addition, 
extended "thermal radiation", "electromagnctic pulse" Fm] effccy and invisible but highly- 
pcnemting and harmful nF callcd "initial nuciear radiation" in the form of delayed 
radioactive fallout acmss potcntially grcal distan- and ovcr extendcd periods of time. The 
radiation effects . . . arc not unlike . . . the effcctr prcduced by chernical and biological 
wcapons as opposcd to conventional hi&-explosive weapons. Finally, in m'U funber c o n m  
to convcntional weapons, nuclcar wcapons, even those with fairly low yields, arc capable of 
harming noncombatants (iicluding civilians and neurrrl panies) vimially inevitably.lY 

- 

Or as elder srarcsman George K m a n  has wTitten: "Convmuonal wcapons can bring injury to 
noncornbarnu by accident or inadvertence or callous indifference; but they don't always have to do 
it. The nuclear weapon cannot help doing i~ and doing it massively, cvcn wherc the injury is 
unintendcd by those who unlcish i t d  

" Sec 1. Scbell, rupra note 10, at 57 

" R Lifton and R FI& Ind+mib[e Wcqom 40 (1982). 

" T. Stonia, N U C W  DIS- 24 (1964). 

WESTON 549. 

" Id. at 550. . 
G .  Kennan. NU- DI~,USION [:] Som-IL'.E?JC.W %UI?ONS LN E &TC,WC AGE 203 (19.82). 
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A forceiul srarement of the indiscrirninatcly brutal narurc of nuclear weapons is found Li the 
Preamble of the 1967 Treîry for the Pruhibition o f  Nuclear Weapons in Latin America,"' 
p o p u l ~ l y  known as die Trury of Tlatelolw. to wnich, as of this writing, 25 Western Hemisphcric 
Srztcs arc. parry. Proclaims the P m b l c :  "nuclcar weapons, whosc terrible c f k u  are sufimed, 
indiscriminarefy and inexonbly, b y - m i l i q  forces andcivilian populations alike, wnninite. through 
the persinencc of the ndioactiviry they relcasc, a i -amck on the integriry of the burnan species and 
ultirnately rnay evcn rcnder the whole car& u~inhab i tab le . "~  

B. The Principle of Proponiwidùy: I t  Li prohibitecl to effect mprisals which are 
dkpruportionate to their antecedent provocations o r  to legitimate miiitary objectiva, o r  
dismpectful  of persons, instinitions and r a o n r c a  otherwise p ro tec td  by the iaws of w a r  

Ir follows h m  Che discussion in the p d i n g  subsa ion  thai any use of nuclcar weapons in 
responsc to conventional weapons violates the prliciple of proponionalicy. As a lcading scbolar on the 
l a u  of nuclear weapons,"' wites: 

.. 

A partir d'un cenain niveau, la notion de proportionnaiité-a l'idée de licite qui lui est 
associée-perd route signification. Par difinition, Ic principe de  proportionnaiité en totalement 
incompatible avec les destructions musives. ii devicnt inapplicablc avant que l'échange des 
h p p e s  nucléaires n'ait aneint le seuil de la massivité? 

But this does not dispose of the more dificult question of the legitimacy vel non of a nuclcar 
rcsponse to a nuclcar anack. In this corncrion, the ovrniding n o m  is that reprisais " m u s  confom 

' Concludcd 14 Febniary 1967. Entered into fo rc  in accordancc with Anicle 28. 634 U.N.T.S. 281. 

" See d s o  the Rearnble to ihc South Pzcific Nucles Frec Zone TV, mncludcd 6 Augus 1985, a t d  
ilto forcc 11 Dcccmbcr 1986. U.N. DOC. CD1623 (1985). UN. k. CDl6jjlCorr. 2 (1985). md U.N. Doc 

- CD16jjlAnncx 4IRev. 1 (1987). 24 W L  LEC. IviATS. 1442 (1985): 

The Panics to this Treaty ' * . 
Gruveiy c o n c e r d  thac the wntinuing nuclear amas m prexrirs the risk of nuclcar war which would 
have devanaring consqucnccs for al1 pcoplc 

Corrvinccd bar al1 wunmcs have an obligaion to makc cvcry cfion to achicvc the goal of elimiBaIhg 
dl nuclur weapons, the = m r  which bey hold for humankind and the &rd which thcy pose to tifc 
on carh . . .. 

R1 Le.: "Beyond a ccnain level. the principle of proponionaliry-and the idea of lawfulness 
associated with it-loses ail sipnificancc. By dermition, the principlc of proportionaliry is totrlly 
incompatible with massive demucrion. Ir becomes inapplicable cven beforc the exchange-Cf nuclear 
blous has rcached the threshold of massiveness." H. Meyrowiq Le Régime des Armer Nucléaircc 
Selon le Droi~ de la Guerre, in LAW m rm N u W  D ~ A E  398 (M. Cohen & M.Gouin &. 
1988). - 



in ail czses :O the laws of humaniry and rn~~lirf""'-that is, rhe inflicrion of rcprisals is subjecr IO ail 
the orher pnnciples of hurnaniran'an law. Thus: "civilian populations . . . should not be the object of 
repfisals," pcr Article 7 of Unitcd Nations General Assembly Raolution 2675 (XXV) on Basic 
principles for the protection of Civilian Populations in Armd Conflicrs;'" and "[rleprisals 
protected pesons and thcir properry arc prohibird," per Anicle 33 ofthe 1949 Gcncva Convention @io. 
K)  Relacivc ta rhe Pmtczlion of Civiiian Persons in Ï m e  of.War. Sirnilarly, 1977 Gcneva Protom1 
~ d d i t i o n a l  0) IO tht  Gcncva Conventions of Augun 12, 1949, and Relaring to the Protection of Victims 
of Liremarional h c d  Confiicts,"' which x v d  of the nuclcar weapon States self-scrvinoly claim 
d e s  not apply ro the use of nuclcar ~ + a p o n s , ~  q = a d l y  -ses the prohibition of rcprisals rhar 
fail to me:[ the test of proponionaliry: "[rJcprisals againsr the pckonr and o b j m  p r o t e a d  by this Pa-c 
are prohioited" (Anicle 20); "Atracks againn the ciWliampopuiationor civilians by way of rcprisals arc 
prohibird" (rn 'clc 51(6)); "[c]ivilian o b j m s  shall not be the objen of auack or reprisais" (Amcle 
52(1)); "ir is prohibited to makc [cultural objsrs and places ofworship] the objtcr of reprisais" (Anicle 
52(c)); "inesc objects" [ie. obja ts  indispensable to the s w i v a i  of thc civilian population, such u - 
f d m i î T s ,  agricultunl a m s  for the produaion of focdsc&s, m p s ,  livcnock, drinking water 
inxtllarions and supplies and irrigation works] sball not bc made the o b j d  of reprisais" (Arriclc 
54(2)(4)); "Atracks againn the n a t d  mvironmmt by way of reprisais arc prohibited" (Amcle.55(2)); 
"Ir is prohibitcd to make any of the works, installations or military objecrivcs mcntioned in parapph 

.z 

1 [ie., work; or insrallationsconrainin~ dangerous forces. namcly dams, dika,  and nuclear e l c n i d  
gencrating nations] the objea of rcprisals" (Aniclc 56(1)(4)). "in international armed confiicts," write 
British international law scholars Clive Parry and John Granf "reprisais arc now uncond~ionally 
prohïoitcd q a i n n  al1 categories of protcned pirsons as uiurnerated in the four 11949) Gencva 
Conventions on the Laws of War."= 

In the Nauliiaa Incident Ar6irrmionW, "gcncrally considerd to bc the m o n  authoritacive 
saiemcnr of the cunomary law of rcprisals,"" the Arbirral Triounal held, infer aiio. rhar xprisals am 
limired by considerarions of h u m a n i e  and thar the masures adopted mus not be cxessive, in tfie 

'' Oxford Manual, Anicle 86. The Oxford Manual was adoptd uoanimouly by thc Lnnimrc oi  lntcrnarioual 
Law on 9 Scprcmbcr 1880. lu tcn is reprintcd in Sc - r imWohWJ 35 ff. 

" Supra note 47. 

9. For a discussion of the "nuclear undcmandings" to the Protocol. sce S a l i a n  'Ji, injrn. 

*' C. Parry and 1. Grant, &NCLOPMDIC DICIIONAIIY OF b7ÜUiATIONAL. LAW 3ï7 (1988). 

" 2 m ~ T S  OF Lrrr'L ARB. AWARDS 101 1, ar 1026 aod 1028 (1928). 
. - - 

" J. Bricly, THZ L W  OF NAnONS 401 (6th ed. 1963). 

n 'Eo cfmo. las - d i a s  no dcbm vase de los principios dc kmmidad. No o hmmo que cn 
amcian de que un beligeraote haya masacdo bah-ente mujacs y nieos, cl ouo ~ n d c  con la mima 
m m "  (crnsl: 'ln c5cch rcprLaLr w o t  bc sqaratcd kom rbc principla of munmtiry. If a bellig&r 
b u j ~ o u s l y  nrzsacrs womm and childnn,. ii is not human for rSc orhc to r s p o o d  uirb cbc samc bahriry'). - 
Sqrc  nore 30. at C O .  



sensc of being out of a i l  proponion 10 the provc>carion mxjvcd. Thus, as found in a 
Corporation snrdy. "[tlhe concept of Assured Denniciion, when deli'oerately zpplicd to policia for &e 
acquisition and use of nuclcar w w n s ,  appcan t o  be dLcnly opposcd to the m o n  fundamental 
principles found in the international law of amcd  conflicc . . . Even as reprisal, . . . the concept of 
Assurcd Desmction is pronibiicd if if includes dciiberate .Sacks on the civiliui population.""' 

In =y tue, it is highly quenionable vhcther the use of f o m  as a m u n s  of -risal-r&cr ha-, 
as sclfdefense-is l a d l  under the rcgime of the Uni tdNat ions  Charur.'m The classic notion o f  
reprisai, which sanaions an illegal rcsponw to an illqal a~t,  harks back to a Hobbesian condition o f  
war or potential war of cvcry SW apakst every Starc.''" But Anicle 2(4) of the U.N. Charter, as 
is well known, wrnrnands al1 mcmbm to " r c h i n  in h e u  in-onal mlatious h m  the or use 
of f o m  againn the temrorial inegriry o r  political independnicc of any starr, or in any o t h ~  mamer 
inconsinent with rhe purposes of the United Nations." Furthamore, Charter ANcle 33(1) provides that 
"[tjhe p a n i a  to any dispute, the continuance of which is likdy to endanger tbe maintaance o f  
international pcae and seçurity, shali, fun of ali, ~ e k  a wlution by negotiation. cnquiry, mediation, 
conciliarion. arbiuation, judicial wnlcmcnr, rcson to regional agencia or anangemenu, or other 
pcaeful  means of thcir own choicc." H a c c  rcno-cd inremarional law schoiar Georg 
Sch-nbcrger concludes: "The combined e f f m  o f  rhe 119281 Kellogg Pacî and rhc Chartcr.of the 
United Nations . . . has been to raolve the dilcmma sriring h m  the ~ ( ~ X i n e n c c  of a limitcd right to 
q p l y  forcible rcprisals and an unlmirtd nght to e s o n  to war. Under thii international quasi-order, 
forcible rcprisals havc becorne illegal."'m 

-- 
Trie principal purpose of the United Nations, as statcd in the Prramble to the Chmer, is "to Save 

succceding gencrafions 601x1 the saurge  of war."joY Clcariy this purpow would be hmakl if a 
counrry subjmed to a nuclear anack wme to rcraliare in kind, s i n e  the Iikely outcomc of such an 

C. Builder a d  M. Graubard, d. ~ A T i O N N  LAW OF ARMED CoNFIlCT: ihPuCAnONS FOR THE 
CONCEPT OF M W A L  ASSURm DEXlRUCllON (1982). 

-- 

lm  Cj: 1. Browlic. m n O W  h W  AND TWE USE OF F O R ~  BY STAm 281-82 (1963) and sourœs 
citcd af 281 0.4.; also klara t ion on Principla of InLcuaOond Law Conmin;  Friuidly RelKiom m d  
Ceopcation Among Scata in Aocordancc Mth me C h m a  of ttre Unnid N&oL!& adoptcd by the UN. Gacral 
Asscmbly. 24 Oaober 1970. GA. Ra.  2625, UN. GAOR. 25th Sas, Supp. No. 28, at 121, U.N. Doc. A/8028 
(1971), reprint& in 9 W L  LEG. MAX. 1292 (1970) ('Srna havc a du+ ta rc6ain h m  acs of r q - i d  
involving fhe use of font"); and DIGEST OF U.S. FWCtlCE W INEWAT~ONAL LAW 700 (1974). quoting the U S .  
Dcpamricit of Sute as supponing the k l m m i o n  and naring ha! if belicvcs if ro bc "desirable to main& the 
dixincrion bctwan ans of Iawful wlfdcfcnsc and.unlawful rcpNal." 

101 -The condition ofman . . . is a condirian of war of evcrycoe agUas; cvuyonc." m ~ m V ,  R L ch. 
4. 

'" A OF N Ï ~ Y A ~ O N N  LAW 151 (1976). Sec &O  RESTA^ (TH~D) OF TKE F O W m  
RrunoNs  LAW OF rn U m  S T A ~  g 905 Reportas' Noce 8 a d  sourccr cited chcre. mcluding w v d  

,Sesurir) C o u ~ c i l  rcsolutions. 

801 in fhc words of Judge Spcodc, in h a i n  h es of the U m i J  Nations (Article 17, pangrauh 2 of 
fk C h - )  (Advisory Opinion). 1%2 1.CJ. 151. ra 186: 7 b c  principlc p d g  rbc whole of me Ch- m d  
dominath; it i s  dis of maiziaining intcrnationai pcacc ma sccuiry . . ..- - . . 



exchange would be rhc massive demudon of life'in both counoies, not to mention their neighbors ani ,  
dependine on the s i x  of the exchange, the r a t  of the planer A s w n d  use of nuclur w-ns, in 
other words, would be Lnpemissible as reprisal and ineffective a s  well as Mpcmissible as self-àefense, 
sincc defensive military action is subjut to the laws of war to the same m n t  as offensive ~ i i i -  
action. 

11 follows îhat die d&e of d e t m c c ,  wbich is the u t m n t  justification for the nockpiling ma 
potenrial use of nuclear wcapons, is devoid of q y  b a i s  in the universally a.ccepd noms of 
humanitarian law. Nonc of the n i l a  rtcitcd above makc üny exception for a serond "defeuive" use 
of nuclca~ weapons. ï h e  prohibion of theu use is absolu*; it is a mle o f j u  cogem d o g o u s  IO rhe 
nile of human ri,+ law that maka m m  a m d m - i n  se a n d , t h d o r c  d o a  not allow for &c use of 
t ~ r t u r c  in raponsc to t o m .  As natcd by Judge Jens Evenscn, a fo rma manber of  this G u %  in rn 
April 13, 1989 press wnfcrençe at The Hague (commemonthg the 90th annivmary ofthe Hague . 
Conventions of 1899): 

Reprisais arc thernsclvcs violauons . . . [and] the vcry narurc of m o d m  wcipons are [sic] such 
ïhat nuclcar wcapons should neva be allowed to bc used, neva as frm use, never as reprisais. 
. . . The use of nuclear w q o n s  is the ultirnate crime. . . . We a - f o r n u l a t e  al1 kinds -of 
senarios, brrr that doesn't change the basic approach tha! th- are catain .-ns of W a r i n  
riiat ~c illegal and criminal and the behavior of the other parry docsn't makc ïhem Iegal. . . - 
IW 

Judge Evenxn sdded: "One thkg  quite clcar to me is chat accordhg to the U.N. Chancr we have an 
obligation ro ger nd of al1 nuclear wcapons."'Oy 

C. ?ïic PrinqOic o~N~M*: It is pruhibited to use wnpons  whose e5ect ir grester <han bat 
r e q u i d  to nchieve a legitimate d t a q  objective 

The principle of n ~ s i r y  is somctimes citcd to justi* tbc only hvo occasions in d i c h  aucl= 
weapons have becn uscd: the bombing of H i m s h i a  and Nagaraki. I h e  killing of a fcw h u n d d  
thousand civilians, so the argument goes, saved the l i v a  of millions of Amcr ims  and Japanae who 
would have been killed in a military assault on the Japancsc mainland, if the nucltar snacks an the two 
Japanese cities had not ended World War D.Iw This thwry of military ncccssity, sometima r c f e r d  
to as îhc broad interprctatioq bolds thai military uaxssity ovcmdes al1 othcr principla and th= 
whatcva means arc choscn to achieve the md of victory, are jusrifitd. Bu?, as will bc seen h m  &e 
authorities cited bclow, nbccssity, like reprisai. is nor an absolute. If nsessity wuld be uscd to jus t ib  
otherwisc prohibitcd weapons or tactics, it would makc a mockcry of such prohibitions; rnili- 

an P m S  rclcasc, UnjtedNalions M s  Associ~ion (UNCA). Press Gnjfermce withhidge iens Bensen. 15 
April 1989. 



commmders u-ould always invoke neccssity IO junify wharcvcr wmpons or tactics the) chose to 
employ, no maner how bmul or inhurnane."" 

AS carly 2s the 1863 Lieber Code.'" the rcsm'nions on the principle of ntçessiy wcn: clcul! 
spellcd out: 

h i c l e  14. M i l i q  neçasity, .& understmd by modem civilizcd nations, consir& of the 
neussity of thosc measurcs which a-indispensable for sccuring the ends of war, m6 which 
are Iawfil occoràing ro the modem Iaw a d  usages of ~ r n ! ~ '  

h i c l e  15. M i l i q  nccssiry admis of al1 d h  demuction o f  lifc or i imbof  mmed 
cnernies, and other persons whose demunion is incidentally unavoidable."' . . . 

. Anicles 16. Military ncccssity does not admit of cruelry-that is, the inflicrion of sufiiring 
for the sake of sufiering or for rcveoge, nor of m a k i n g  or wounding u t u p t  in fight. nor of 
r o m r c  to cxnan confessions."" It does not admit of the use of poison in any waynY, 
nor of the wanron d e v a t i o n  of a d imin  . . . and, in g e n e d ,  military nccessity dots not 
include any act of honiliry which rnaka the rem to pcace unntcessarily dificult 

Similarly, in the 1868 Declaration of Si Petersburg,"" it was laid d o m  as a n o m  of humanirarian 
law that "the only legirimate o b j w  which StatEs should endeavor to aççornplish during war is t o  
weaken the milirary forces of die cncmy." The use o f  a weapon of mass destrucrion againsi the civilian 
population may weaken the cnemy's will to fight, ii d w  not wcakcn the cnemy's "rnilirary forçcs." 
And in the 1938 Resolotion on Protection of C ~ l i a a  Populations Against Bombing fmm the Air 
in Case of War, the Lcague of Nations spellai out rhe neccssity-humanity dichotamy in eveo -ter 
derail, as follows: 

Considering that on numerous -ions pubfic opinion has cxprcssed through the mosr 
amhorirative channcls its h o r i r  of the bornbing of civilian popularions; 

107 For a discussion of the broad vmus the narrow inrcrprctuion of m i l i q  nœcssiry. arguing that rhc 
Ircight of argument" and %e baiana of legal opinion" clmly favor thc narrow inrcrprnarioq soc T. Nardin, 
7he h of Wur and Moro1 Judgmcnt, in R. Falk F. Kntchowil a d  S. Mcndlov i~  h 7 E W A n O N M  LAU': A 
C O h T w o ~ ~  PERSPECTWE M l  K. (1985). 

101  See tcxi ai notc 38, supra. 

Emphasis addcd 

I I 0  Empbasa m original 

111  It is imponant to notc the cnupling of the prohibition of avoidable auclry wirh rhe prohibitioo of rom=. 
wo prohibitions per se. 

": Note the prohibition of Zbc use of poison in eny way,' dcrived h m  the gcncral priociplc of humanin, 
long before such use was speciiicaily pmhibid by the 1925 Gcncva Cas Prorocol. supra no= 50. 

- 
I I >  Supra norc 4 1 .  



Considering thrr this pcactice. for wBicn rhere ic no milirary necesiry, oniy a u s e s  nreiess 
sunéring, is condemnd under the raognizrd prlicipies of international Law"" . . .. 

To d n w  an analogy wirh inremational human nghu law, wnich is well known IO divide berw=n 
dcrogable and non-derogable r i @ ~ t s , " ~  the laws of w u  dinrriguish benvacn n o m s  that are subjec: 
IO being overriddcn by milirary necessir). and those thar a& not. Thu,  Article 58 of the 1922.2 Hague 
RU]& of Air W a r f ~ r e " ~  provida thai a neuc-al ppriatc aimafi musi nor bc dtnroyed "cxçrpc in the 
p v e n  rnilirary emcrgcncy"; Arriclc 15 of the1906 Geneva Convention for the Amelioration of the 
Condicion of the Wounded and Sick in Armia in tbe Field"" pruvida th;u buildings end marcrial 
cannot bc d i v d  h m  theu use in h g  for the sick and wounded, cxcept "in case of imparanr 
militzxy ncccssity"; Aracle 54(5) of 1977 an--Pmto~l--Addi t ions1 No. IllU pcmiiu a Pany IO 

demgarc 5om the prohibition agak the damichon o r  m o v d  o f  foodmiffs and orhcr objecrs 
indispensable to the surfival of rfic civilian population, but only wirhin urrirory "under ~ T S  o w  canuol 
-vherc nquircd by impcntive miliürry nbussity"; ArticIes 62, 67, and 71 o f  the same inmument 
pmhibir inrerfmnce with civil dcfencc oqanizzions and relief personnel "cxcept in case of impcrarivc.. 
military n-iry"; A m d e  17 of 1977 Gencva Pmtocoi Additional No. II1'" prohioirz the 
displacement of the civilian population "unlas the stcurity of the civilians involved or impcrative 
military rcasons so demand"; and Anicle 11 of the 1954 Convëntion for the Protection of Col turd  . . 

Properfy in the  Event of Armed Conflict,*" p m v i d a  îhai immuniq may bc wirhdnun h m  
cul& p r o p n ~ y  "only in orcepuonal cases of unavoidable military nccessity." 

No such cxccptions arc wriwn inm tbe convcntional or wnomary laws of war with ro the 
principles~applicable to the use of nuclcar weapons as wcapons of mass demucrion. To  the anaary ,  
common Article 1 of the 1949 Gcncva Conv~ntions"~' enjoins the Parties to r q c c t  thcir provisions 
"in al1 circumnanccs," while cnmmon Article 3 provides tbai pcrjons taking no pan in the hosiilities 

"' in the forma category arc thosc tbat may be tanporaily suspcnded intima of emergency. such as li- 
of movcment as opposd Co cbosc in the Ima a q o r y ,  which may not be nispcndcd unde  any cipimnaocn. 
such as tbose mumaafcd in, de- dia. Anides 6 and 7 of tbc lnternaIional Covcnant on Civil and Politid 
Righrs. concludcd 16 Dcccmber 1966, e n d  into f o r e  23 Mard 1976, 999 U.N.T.S 171: "the i n b m t  nght 
to lifc' end the right '[not to bc] subjaed to r o m  or ro cruel, inhuman or d e g r h g  acament or puuiduncnc." 

"' Supra note 49. 

"' Adoprd 6 July 1906. mtaed.into foroc 9-Augus 1907, 1 1  L.N.T.S. 440 (ultimately su&d by rhc 
1929 convcntioo of tbe same tirle, concluded 27 July 1929. cntcred into force 19 Junc 1931. 118 L.N.T.S. 303. 

"' Supra note 47. 

'IV Supra note 47. 

"O Convention for b c  Rurinion of Culairal Ropcrry in the Evar of h c d  Coofliq end Rcguluions for 
rhc Exœution of the Convmrion for rhc Rotoclion of Cultural R o m  in the E v a t  of Armed Cadic ,  adoprd 
le May 1954. mtered inro forcc 7 Augw 1956, 249 U.N.T.S. 214. 

121 Supro noie J i .  - 



-- 
shall "inall circumnanccs' be utatcd humanely ad prorectcd bom violencc to life and person "ar any 
rime and in any placc whauoever." That the noms  of humanicarian law are nor subjcct to dcrogarion 
by v in ie  of milicuy wcs s i t y  wzs succinctly natcd by the Judge Advocare in the case of In Re von 
M u n x ~ e i n ' ~ :  "Once the usqes  of war have asnimed the riants of laws they cannor be oveniddm by 
ncccssiry, excepr in those special cascs wherc the law iuelf makes provision for rhe cvennizlin. . . .. 
In o he r  words, the mlcs thcmselves have a k d y  made allowuicc for milicuy n o x s ~ i r y . " ' ~ '  

Funhemorr, there is no aurhoriry in international law for the pr6position b a t  pmhibircd w-ns 
or wepons  whose use is prohibitcd can be used in selfdefcnsc. Thus, the famous mlc in Tne Cmoline 
Gare"“ t h a ~  the use of f o r e  in a foreign territory is jumticd only in case o f  "an innrnt and 
overwhelming ncwsiry  for sclfdefense lcaving no choice of means. and no moment for delibcration" 
d s o  speaks indirecrly to the quenion of military n&essiry and prohibitcd wcapons. Pmfcssor Gearg 
Schwarzcnberger. for instance, argues that if pmhibitcd wcapons -oc be used in selfdefense, "a 
forriori, thcy may not bc uscd on the ground of necessiry."'lY 

Ï h e  notion of m&mencss  discussed in Saztion m. supra, also sp&s to  the principle o f  
n-siry, as exemplificd by Aniclc 220(a) of die Unitcd Sma Navy Manual, which -es that "[tlhe. 
principle o f  military neccssiry permit5 a bclligcmnt to apply only that de* and kind of regulated 

not othenvire prohibired by tk Ims of wm"", rcquirrd for the partial or çomplae 
submission of the encmy with the least ccpcnditurc of tirne, l i e  and physical r a o ~ r r r s . ' ~  The v& 
majoriry of cornmentators a g ~ ~ .  Charles R h p e ,  a former Prnident o f  the Amcrican Bar Asociau'on 
and wunsel to U.S. President Richard Nixon, uses the following formulation: "Military n c s s i t y  means 
that-only thar demuaion n-sary, relevant and proportionrue to the prompt achicvemenr of l a d l  
mi1ira-y o b j m i v a  k Icgal. Nor only must such demuction be nceïs-  and d e v a n t  to the anainmat  
of militap objectives, but it must rlso be pmportionately and m o n a b l y  related to the mi1ita-y 
imporrwicc of the objecr of ana&""" .. . 

Fmm the foregoing, it is clcar that "miiitary neçasiry," while ofien invoked as a shibbolcth by 
States or mili'cuy wrnmandeawho have cngaeed in violations of the law of war, is powerlcss to junify 
the use of nuclcar wetpons when the entire body of that law is &en into considerarion. 

'" 16 A N .  DIGEST PlB. LWL L A W  CUES 539 (1949). 

IZ1 Quored in C. Parry and 1. Gran!, supra note 9S, at 236 

"' J. B. Moore, 2 DIGEST O F L M E R N A ~ O N ~ L  L A W  409 (1906). 

"' It is Mponanr to note bat "regulatd fom" is a LSUI torally at od& with thc - of nuclezr wcpons 
and warïarc. 

"' U.S. Deparunent of the Navy. L4'W OF NAVAL WAW- ch. 2, 81 4(1955), 



D. The Principle of Humonir).: If is pmhibited to use weapons that cause unnecasary o r  
aggravnred suffering 

I n i s  principle is the milifdry counterpan of rhc mle againn cruel, unusuai and i ~ u m a n  punishmcnr 
in a civilian w n t c ~ t . ~ ' ~  While ir is aimed panicularly at ri-ducing die sufiering of w m 8 t m u .  i r  
appiies IO thc use of weaponr; qainst civilians as wcll. - ' 

AS observecl in Senion iIi. supra, the ban on exccssively cruel weapons dates .back to die earliest 
w r d e d  instances of humanimian law and is a major tbemc ninning h u g h o u t  the p d u a l  evolution 
of the laws of war. Indeai, thc fmf major inmat ionai  codification of the laws of war in modem. 
&--the 1868 Dalatation of St Petrnburg!'"-was ~~~~~~~~~by tbe desire of the Russian 
govemmenr to ban the use of 'dumdum bullns." i e . ,  p m j e d l a  desi-cd to explode upan contan wirh 
the human body. It is ernbodied in the rwo o v m h i n g  principla thar the right o f  the pania 10 an 
moj wnflict to adopt means of injuring the cnemy is not dimitcd and t h a ~  in the words of ibt de 
Martens Clause,"" "die laws of humaniry" and "the dictates of the public conscience" arc to govem 
ihe wnduct of war. 

It hardly necds saying that die cnielfy and inhumanity of nuclcar weapons is of an ordu.of  
mapirude asûonomically p t a  than that of a durndum b ~ l l a . ' ~ '  Tacimony conceruhg die efïeas 
o f  nuclcar weapons on human bcings b y  sumivon of the Hiroshima and N q d i  bombings bas ben 
collemed in two bone-chilling volumes publishcd by the Japan Confcderation o f  A- & H-bomb 
Survivon. Hercwith some examplu: 

p f y  siner] was caught in the A-bornbing whiic she workcd in the kitchen . . .. [She] tumcd 
inro pure white ashes.''" 

'14 See cg.. Anicle 5 ofthe Uoivcrsal Dcclantian of Human Righü. adoptcd 10 Deccmbcr 1948, GA. Res. 
217A, U.N. GAOS 3rd Sess., Pr 1, Rcsclutions, at 71. U.N. Doc. N810 (1948); Anicle 7 of rhc 1966 
i n t ~ a n a n a l  C4vcnmt on Civil and Politid Righfs, rupra n. 115. 

"' Supra noie 41 

' Sec ten immcdiarely preccding note 47, supra. 

111 On the nanue and c f i a  of nucicar wapoas. wc, inrer dia, Rcpon of the Sccrcrary4ocral OU Nuc1cz.r 
W ~ w n s .  *ru note 78; WHO, Emcn OF N w  WAR ON H t u T H  SaviCES. niprc uri following no= 
4, supro; International Physiciam for rhe Prevotion of Nucicar WZ. Lcrr A D  ( 1  982); R Brrcs, AKÇUWSE: 
NU- CATASTROPHE m WORU) POm5 ch. 4 (1980); S. Glasnone & P. Dolan. THE ErTUT OF 
WMPoNs (3rd cd. 1977); R Lifloo & R Fax supra note 76, rn &.4: (1980); London Nuclc~. W r f a r e  
Triounal, THE BOMB AM) THE h W  ch. 3 (1989); 1. Sçbetl. Npra aotc 75. at PL 1; %- FDYM EPiDEMC: 
PHYSIQ~NS AND Sxm71s-n ON NU- WM. pu. ffi % TV (R A h  & S. Cullm &. 1981); -und Zero. 
NUCLSUI WAR WHAT'S w TT FOR YOU? PL iil (1982). & &O nous 6 8  and accarnpan?.ing urrr. 



For 2 days after the A-bornb, rny father and- 1 scarched for rny broche:, and ar las; wc found 
him by the name on his clothes. His face swellcd up with blisters so rniserably rhat we could 
not have rold him 6orn orhers withour the name.'jY 

- 
i ne boay of rny father was found buricd under the ground n c u  a bornb-shel~e:. Hc was 
hcadless and ten-ibly b u n i  . . . @-Je] wzs identifih only- fiorn a picce of his kimono jacket 
antched to a bone of his body.'* 

Tne body of rny mother was found hcadless in the kitchen, lying on her back with one of her 
legs nised and her arms m h c d  upward. Ir was bumt sc badly that it lookcd almosi like 
human-shaped chamal. 1 wnnbcr noticing that .it was somchow pulpy amund the 
h ~ l ~ . ~ ~ ~ ~  

The victims werc walking like slœpwalkm . . .. The skLi h m  tbeir fingcmails was daneSig 
doun to the ground. Wornen had no hair. Men hab same hair but only on the uppcr haif of 
heir  h& ha! had ban c o v c d  with bars."“ 

Tne mon important and unforgemble thing is atornic disease. 1 have ainrady Ion 6 relatives 
becauseof acure aromic discase. Tbose h o  wcrc only slightly i n j d  wcre w v d  wirh 
black spou, their hair falling out  They coughed up blood and finally di~d.'~'' 

Since the only two nuclear weapons ever used in'cornbat w m  q l o d c d  ovcrprimatily civilian 
targeu, there arc no accounü of their e f Ï ~  on cornbaranu, but thex is no rrason to believc that these 
would be any l a s  cruel or inhumane than tbose suffered by the people of Hiroshima and Naga&i.'* 

Tne burn and blast effeas of nuclear wcapns and thek immaiiate and long-range wnsequenc~-, 
including genetic consequcnccs, al1 pl= thcm in the carcgory of wcapons dm! cause u n n v  m d  
agpvated dcvanation and suffaing. If it a m o f  bc said of t h e  wcapons t h  thcy violate the laws 
of humanity and the dictata of the public conscience, then this cannot bc said of any weapons in the 
menais of the world's m i e s ,  pasï or present 

"' id at 7. 

- - '>' Id at 11 .  

"' THE W W S  OF MOSE TprO DAYS 89 (Japw Confedcmion of A- & H-bomb Slwivors. 1991). 

"' Id. 

'" For discussion of rbc Iqal aspects of rbc uw of v c y  mal1 h c t l  nuclcar w q x n s ,  sc S u b d o o  G(l). 
irfrc. - 



E. The Principfc of h'e'eurrn'ip: Ir is forbidden 10 use wcapons that violare the neutml 
jurisdiction of non-pamcipanng Stara 

Tne principle of neunaliry, in irs cltrsic scnse, was aimed a1 prevcnring the incurzion of belligcrent 
forces into neuml rerirory, or anacks on che persons or ships of neunais. Tnus: 
"[t]hc.xe&oy of neuml powcrs is uiviolable";'"' "[b]ellige~nu .se &und CO mpccx fbe sovercip 
ri&u of neund powers. . .";la "neuûal sates have qd i n t a m  in having thcu ri&= m@ by 
b e l l i g e ~ n ~  . . .".'"' 11 is cieu, howcvc;, thai the principle of a e d i r y  appiies wirh quai for; fo  
m s b o r d e r  incursions of amcd fort= and to die nansborder d a m q e  caued to a n e u d  WC by the 
use of a weapon in a be l l ig rn t  =te. In b i s  scnsç nuclcar wczpons, givcn rhcu unwnmllable cf?=, 
art neÙÜaiiry-violating wilpcns pm ucellencc. 

in heir classic midy eutidcd CORSW~&CLZ of Rudiocc~ivc Fdoirr, Lindop and Rorblar d s r i b e  
.he efiaü of fallour h m  a n u c l w  explosion:'Lu 

Tne radioacrivi- in the faIlout can expose papulations in several ways, and in difieren1 tirne 
sequences: 

' extemal irradiation by the mdiBacrivc cloud as it passes ovcriiead; 

= internai radiation h u g h  the inhalanon of radioactive particles io the air; 

extemal irraàiauon, mahly by the gamma-rays h m  the radioacrive substances dcposired 
on the ground; 

* intemal irradiation through &g meat or drinking milk 5om animais which had i n g ~ e d  
radioaaive s u b r a n c ~ ,  or by dr&g conraminatd water. 

M i l e  concnfing the spcculative naturc of projeions of bis SOG the d o 1 3  cStimate aie acumtularni 
dosc from a 1-rncgafon explosion at 850 rads"Y ai a airsnc of 100 km 3.3 hours d e r  rhe explosion 
and 54 rads at a distance of 300 km d e r  11.7 hours; and the accumula14 dosc h m  a IO-rnqaton 
bomb a< 4570 rads at 100 km afrcr 2.8 hours and 1(M racis af 800 km &ter 31.9 h o u r ~ ? ~  in aoothe: 

'" Article 1 of Hague Convmuon (No. V) Respcning rhc R i g h ~  a d  Dutics of N e u d  Powcrs and Pmom 
in CLsc of War on LM4 wnciuded 18 m o b c  1907, m d  inio f o ~  26 Januai-j 1910, reprinrc?' in 205 C.T.S. 
299 (French), 2 AM 1. Iirr 'L L. SWP. 117 (1908), ~ ~ - T O M A N  942. 

"' Anide 1 of Hague Coovorioo (No. Xm) R e g  me R~@J a d  Duria of Neunal Powm in tb"d 
War. wncluded 18 ûctobcr 1907, e n r d  iato force 26 3anu.q' 1910, rwrinied in 205 C.T.S. 295 ( F m ~ b ) ,  2 
AM. J. iNT'L L. SLIPP. 202 (1908). Schindlrr-Tomun 952. 

"' Exposurc Io rclarively mail do- rads or lus-will ~ l r s c  radiatic0 s i c b a s  (arI0&2 nausa 
vomirirg. d i h c a )  io a subnantiai porjon ofthc populboo d a r d .  -Fii& incrcaring doses mordiryincrcis~ 
e u i n g  100 pcrcûc for a dose of e u t  500 rd to tbc mairow.' fi ei 131. 





- 
1. Tne principle o j c n v i r o n m n t d  sccur* as on inregrai pan of the intcrnolionol 

jus in belto: r d ~ ~ !  a d  ofher insrrumnK 

a. 1963 TreaT Baoniag h'uclear W a p o n s  Tau in the Atmospherr, in Outer Space a n d  
Under Watef"' 

,?resmbie: ". . . dcsiring to put an end to the c o n ~ i n a t i o n  of rnôq's oanrnl c n \ ~ l o m e n r  by 
;a~ioar.ivc subsrs?ccs . . .." 

b. 1976 Convention on tbe Pmhibinon oihlilitary o r  any other Hostile u ' ~ e  ofEn?ironmenzsl 
Modification ~ e c h n i q u e s ' ~  

Arricle I(1): "Each Srate Pany to this Convmtion uudcnaka not in m g q e  in militvy or =y 
oher  honilc use of environmental modificaoon techniques having widcspricad. longlaning or 
severc efÏe;u as the means of desrmaion, damage or injuy to any orber State P q . "  

Arricle Io): "Each Statc Pany to this Convention u n d d e s  not to assis& enwungc  or induce 
an? Stare, p u p  of Srarcs or international organizauon to c n g q e  in anivirics tonoary to ~ .he  
provisions of p m g n p h  1 of chis arriclc" 

Arricie Llc "As uscd in Anicle 5 the terni 'mvironmniral modification tshnjques' =fers tn any 
technique for changing through che d e l i b c  manipulation of naniral processes, the dynamics, 
composition or mucnire of the 6 including iü  b i o q  lithosphcrt, hydrosphen and 
amosphcrc, and of outer spac." 

A w r d i n g  to th= inre~rctative agrmnent of tbc ENMOD Convarion, the rcr;n "wideqJrd"  sbould 
be undemwd as cncomps ing  an erca on the d e  of x v c d  6unarw' squarc kilornercrs, rhe icm 
'long-Izning" as rcfemng ro a paiod of rnonrhs (or appmximateiy a season), and cbc tenn "wvcrc" as 
invoiving xnous  or significant dimption or h m  to humm l ie ,  nanuai tconomic m o u h a  or omcr 
âZSN, l=J  . 

r 1977 Geneva Protocol Additional Eo. ILSU 

~ n i c l c  35(3) of the provisions lincd as "Basic Rule" undc: "Meinoàs and M a n s  of Warfar~,"  
rates tha! "[iJt is prohibitcd IO anploy mh?ods or m a s  of wa.<m woicn are intendd, or may be 
cxpecrcd, to cause widespread, long-~crm and wvcrc damagc to t be  nvisunmcnr" Tnc fac bai mis 
provision is includcd in an Miclc on basic rula impiies rhar the protcc:ion of the enviromait  in rime 

- - 

"' Coociudd 5 Augus 1963. E3- inro foru, I O  k o k  196:. 480 U.N.T.S. 42. Onc H ~ k e d  
Ninc,i=n (119) Srara an: pmry rr> this h i r a t  sr of dis w i i n g .  

~ d ~ ~ ~ d  10 1976. kro foru 5 C c o ' k  1S:S. 1108 U.N.T.S. 151. F i b - % v a  (57 
S u c s  m pany to rbis inmusat c, of this * h g .  

"' Sec P. Antoioc, Inremaionai Hunrr~;if=;an !&w mid riic Proiecrion ofik trvironmem in Tirne o,fAmd 
Co~fiici. WTm~noH,u OF T W ~  RED CRMS 040. 291), a 526 O J o v a i D c r - W k  1992). 

'" S q r o  nole L7. Nin-+ne (91) S w a  arc p a r j  to bis i n r a c 3 :  zs of this wniing. 



of intemarional armcd confiict mun be eivcn hi@ prioriry in the conduc of honiliries.'"' l u  woraing 
a v e r s  casa in which desnicrion of the n a r u d  environment is not ncccssarily the airn of the belligcrrnr 
who uses rnechods or mcans of w a d ~  rhar can cause widcsprcad, long-tem and sever: d~ntege to the 
c n ~ i r o n m e n t . ' ~  

The protection of the narunl cnvironmcnr is also n q u k d  by the provisions of the Prorocol's 
Chap;er W. conccming "civilian objœu": 

Article 540): "It is prohïoited to anack. d-y, m o v e  or =der uselas  objecu inaispcnsable 
ro rhc survival of the civilian populatioq such as foodmi6, q icu ln i ra l  for rhc production 
of foodstufis, crops. l ivmock drinking watcr installarious md irrigation worics. for cbe s p s i i i c  
purpose of dcnying them for theu ninmancc value to the civilian population or ro the adverse 
pany. whatever the motive, whether in o r d a  to s a m e  out civilians, to case them to move away, 
or for any other motive." 

Article 54(4): "These objccu s M 1  not be made the o b j a  of reprisais." 

Article 55 - Protection of the runuroi errvironment 

Article 55ll): "Care shall be Idken in w h e  to p m t a  the nalual cnvuonment against 
widesprcad, l o n g - t m  and sever, damage. This protection includes a prohibition of the use o f  
methods or m a s  of warfm which .& inrendcd or may bc cqcctcd to cause such damase ro 
the n a m l  environmcnt and t h m b y  to p ~ j u d i c c  di: h d t h  or survival of the populaxion." 

Anicie 550): "Amcks againn die natural mvironmnr by way of reprisal m pronibircd." 

Article 56  - Protection of w o r b  and i r ~ t a l l a t i o r ~  conrcining Cmigerotrs forcec . 

Article 56(l): "Works or innaliarions wnraining dangernu forces, namely d-nzs, dikes and 
nuclear elecoical gencaring m i o n s ,  shall not be made the o b j m  of ana& even wherc thesc 
objœts aï% military objectives, if sucn anack may muse rhe rel-c of danserocs forces and 
consquent scvcrc losses among the civilian population. . .." 

As a "civiiian o b j œ ~ "  the nanirai environment is further proremcd by the pruaurionary mesures laid 
down in Chapter TV of the Prorowl. Licluding the wmmands to take carc to spue  civilian o b j c u  
(Arricle 57(1)) and io obserge the rule of proponionaliry with rqmz to civiiian objwts (Article 57(2Xa) 
and (b)) in the wnducr of rnilitary operations. Besidcs the principle of environmental sr;unty embcdicd 
Li Arricle 35(3), therefort, ~s a "civiiian object" me naniral cr?vironmcnt is prorœted under the 

- -  - 

111 P. Antoine. supra note 155. n 517. 526. 

"' Cj: Article 22(1Xd) .  commeniary, p a r r  9 of Int'l L. C a n m ' n  Dr* Code of Crkncz Ag& Tbe P w  
and Sauriry of MankiDd (as misai by the in~mariond Law Ccmmission thmu@ 1991), fïm adopted by the 
U.N. Intnuional Law Coumission on 4 k z z b c r  1954. U.N. Doc. Al461405 (1591). rqrinicd in 50 W ' L  
LEC. t - h Ï S .  1554 (1991). - 



proponionaliry rule caaiiid in hnici: 57.'"' in v ieu of the narux and eficcü of nuciw w e p ~ n s .  
k e  collareral damaoc ro Vie environment and oÿie: civiiian objecu char would De caused by the use of 
such wetoons would inevirably ourwei~n rhc rniliruy advanrase and $0 violarc rhis rule ofinre~ational 
law. 

d .  1972 Stockholm Declaranon of the United Narions Coaference on the Buman 
~ n ~ i m n m e n t ' "  

Princ<~le  26: "Man and his enviro~ncnt nun be s p a d  the e f k t s  o f n u c l u r  wupons end al1 
oincr mcans of mzrs d c m u ~ i o n .  States mun mive  w r u c h  prompt a p e m e n L  in the rrlevm; 
international orguis, on the ciiminarion and cornpiete denrucrion of such weapons." 

e 1980 United Sations Geoeral Assembly Raolntion on Historioil Raponsibiliry of Scates 
for the Pmervat ion of Nature for P m e n t  and  Future Generations"" 

" P r o c i c i m  the hinoncal rrspoosibiliry of States for the prcscrvation of n-.for prcsent 
and funire generations; 

Drowr; fhe a~renrion of Stafes to the, fact that thc wnrinuing arms race has pcrnicious efiecrs 
on the cnvimnment and d u e s  the p m s ~ r s  for the nccaçary intemarional cc-opaarion jn 
preserving nature on Our planet; 

Ccils upon States. in the interem of prnent and furure gcncra~ions. ro aemonmatc due 
concm and rakc measures . . . necessary for preservlig n a m ,  and aiso to promore inimz~ional 
co-opcation in this field; 

Re,-xesis rhe Sare'q-General, with rhe mperarion of die Ljniid Naior.s Environnent 
Programme, to prcparr a V n  an the pcrnicious e f i a  of rhc anns race on nanrrc and to s r k  
the views of States on possible meanves CO bc taken a! the inrmariond leve! for the pracmarion 
o i  nanirc . . .." 

100 Adopicd by rhc U.N. C o n f m e  oo ?be E m m  >vimmnt  a Stcckhoim. 16 Jwic 1972. +on o / r k  
LIN. Cocierence on ~k Human h i rormer i .  Siaciholm, 5-16 Jwir 1972. U.K. Doc. A/CONF.48114iT(ev.l a 
3 (19i3), U.N. Doc. PJCOM.48114 2 2-65. a d  Coc. 1 (1972), r q r i n r d  in 1 1 LKT'L - -  LCG. MATS. 1416 (1972). 

I.1 Adoplcd 30 ~ ~ b b c r  1980. GA. Ra ISid6. U.N. GAOP. 35& k., Supu. NO. 48. p~ 15. US. k. 
1 9 8 1 )  On q u i ?  for ka-: gmcztiocs as 2 ncw end m c e n g  lcgal principle O: incr,aionrl 
cnviroruncntal law, se E. Weiss. IN F m S S  TO r ' L W  CZ'.'EL~~?OSS (1989). - 



f. 1952 \\'orid C h a n e r  for Nature'"' 

Secrion i: General Principles 

Xriicle 5; "Nature shzll be sœured agrinn degadation caued by warfare or other hosiilc 
activities.' 

Secrion iii; Impiemenrcrion 

.lrriciz 14: "The principles set forh in the present Chancr rhail be ~ f l e c r e d  in the lau. and 
pnn icc  o r  -ch Statc, as wcll as at the international Icvel." 

Anicle 20: ",&filiiary aruviries dam-ing to n a m  shall be avoided." 

Arricie 24: "&ch peson h a  a d u y  to act in accordance with the provisions of the present 
Chmer; . . ." 

g. 1991 Procecdings of the S u t h  Comminee of the  U.N. G e n e n l  Assembly (=marks on 
behalf of the Member States of the Enrupcan ~ o m m u n i t y )  

Spcaking on bchalf of the E u r o p w  Communiry and its rwelve Member States in the Sixth 
Commintc of the U.N. Gcnual Asscmbly on 24 Oçrobcr 1991 on the subja of rhe urploiwion of the 
environmenias a weapon in t h e s  of m d  wrxflic~, the rcpresenutjve of rhe Netherlaqds rarcd:"'' 

Tne nvelve Memba  Starara of the European Communiry anach grcat imponanc to the 
protenion of the environment both in rima of pcace and of armed conflic; and to the 
observuicc of international humanirarian law. Thercfore rhey welcorne the dtcision IO p l a c  
on the agenda of the Sixth Cornminec the mbjcct "Exploitation of the environment as a 
wea,pon in rimes of amd conflicr and the takiag of p m i c a l  mczsura to prcvcn! such 
exploitation." Whcn speaking about tbe use of the environment as a w-n in rimes of 
wnf i i a  we of course cmnot ignore the u n p d c n r e d  eavironmend damqe caused by t. 
in K U M ~  in this contez 1 would like to draw your anenrion to what was mxntly ratcd 
in a xpon to the SexmaiyCiencral ofthe United Nations bascd on a United Nations missioq 
n m e l y  that the deliberaie torching of the oilfieids .menu Kuwait's m o s  pmsing 
environmental problem of today, k i d e s  which ail else p a i s  inro insignificancc. A s  chis 
rcpon rightly poinu ou! uier: has neve: b e n  anyrhing Iikc it in hinory before. 

... 
Trie- c m o t  be any doubt rhat hcsc h q i  ac:ivirics werc in fl-r violation oiexining 

intcrnarionai law. 
II is clem rhnr uirring iniernn~iomi l a w  lirniü the righrr of belligerenü io m e  

sflering und injmy to people and m e &  d e r ~ d i o n  on objecrs. lClvsive e c o l o ~ c o l  b g e  

lu Adoplcd by the U.N. Cm14 Asscmbly, 2S Ocok: 1982. G A .  Ra. 37I l  (Anncx). U.N. CAOR. j7ri i  
Sas.. Supp. NO. 51. af 17, U.N Doc. A/j7/5i, ryrirJea' in 2 W L  L-G. MATS. 455 (1983). M a k r  Stares . . voling: 11 1 in favor. 1 againn @c Unid S a ) ,  18 &szuung. 

~. . 
,(il U.N. Doc. rVC.6146ISi20, a 2-3. r q r i ~ i e ; '  rr: 62  S m .  Y .  S. L\Ï'L L. 653-54 (1991) - 



cr O conseouence ojmmec conjicr-be ir of inremcrion01 or non-inremcricno/ ci--zccrer<i, 
endcnger che very b a i s  oflije on !hisploneîjor o long period of rime."'" 

h. Dnfr  Code of C r i m e  Against the P a c e  and Securin of hlankind"Y 

Arricie 19(3j: -"[O)n die bais  of die mlcs of inzemational ]au. in fox, an inlernlrionai crime 
may rcsul\ inter aliq 6 o n :  ' . . 

(d) a serious b m c n  of an inmarional obligation of essentid i m p o ~ m c e  for rhe d c p z r d i n g  
and presmation of t+e bwrian environmen\ such as diose prohibiting massive pollurion ci 
the amosphcre or of the sezs . . ..' 

Article 22Qj: "[Ain excepuonally xn'ous war crime is an crceptionally serious violation of 
pnnciples and d e s  of intemational law applicable in m e d  wnflict consinhg of any of die 
following acs :  ' 

(d) employing mclhods or m a s  of wadarc wnich aie intmded or may be cxpc=td IO cause 
widcsprcad, long-term and severt damagc to the n d  c n v i i u n m e n ~ " ' ~  

~rzic l i '26:  "An indiviàual who wilfully causes or orders die causing of widcsprud, l o n g - m .  
and severc damage to the n a d  envuonment shall, on conviction diercoc be smtcnced . . ..' 

i. 1992 Socurity Council Resolution-687 (concerning the  restoration of p a c e  and security 
in I n q  and Kuwait)"" 

"Tne Secniry Council . . . 

IL Ernphasis addcd 

'" Supra nore 158 

I t  is cilighrcning to UOK rSc Inrmuional Law Co-ission's c o m e n w  on a e.icle 22(2Kd): TOC 
wording . . . is takm, word for ward h m  Anicle j 5 ,  p-h 3. of kotûccl 1 Addifional IO ihc Gcneva 
Conventions . . .. mt sbould bc painrai oui t b y  m d c  che s u b - p w h .  it is a crime not only Io employ 
mcthods or mcans of d a m  mrcodtd to euw the WC mninand above bui ais0 hosc wùicb may bc 
expe~ed to cause such damage. This lmc q r v i o n  covcrs c=scs in which dcsuucion of tDe n d  
cnvironmmt vas nof rbe awnriai sim of ihe usc of suffi mchds or means of warkc.  bu^ asmi :  of hci r  
poimrially disamous c o a s c q u c ~ ~  for ~c aviroumm\ he none thc 16s daidcd In anploy &a.' U.N. Doc. 
AlCN.45.464/Add. 4 (15 July 1 9 1 ) .  m 25. 

"' Adoptcd j April 199 1.  U.N. ûoc. S/RES1687 (1991), r q r i m d  in 20 hT'L LEC. WTS. ô46 (19911. 
alto M t y  Council Raolinioa 692 (conc-?ung thc lisjiliry of kq for dLm loss. damage m c i u b g  
enviroa.'~cntal dams-. as a m u f i  of LT's ualawnil icwion md -parion of Kuwait), 20 May 1991. U.N. 
Doc. S R E S /  691 (1991). - 



16. Reafirms thar Iraq . . .--is liable u n d v  international lau* for any aircct loss. dxnaec, 
including environmenral a m a e e  and the depletion of naninl m o u m s  . . . zs a rcsul; of h q ' s  
unlaufil invasion and occupation of Kuwair . . .."lu' 

U'ith is specific reference to cnvironmenral d m a g e  and the depletion of natural rcsources. Rccolution 
687 js c l m  cvidence of the international communiry's determination to msure rcspeci for L5e 
environrnent in time of anncd conflicr 

j. 1992 Rio D ~ i l n t i o n  ou Envimument and  Developmentl'" 

Principle 24: 'WxÏarc is i n h m t i y  dcmuctivc of susrainable devclopment. States shzl! 
thercforc respect intcmational law providing pro&on for the environment in rina of armd 
anf l icr  and co-ope~ate in its furiber developmcn~ as nccasary." 

2. Thc principle of environmenfaI securiry ac p a n  o f  
convenrionai internarionai urvùonmurtd Lov 

a. ,United ~ a t i o n s  Chaner 

Arricle 55: "With a view to the m u o n  of conditions of srabilin. and well-being which arc 
nnessary for pcaccful and aiendly relations arnong nations b s c d  on rcspecr for the principlc o f  
equal rights and selfdetermination of peopla. the United Nations shaIl promote: 

(a) higher -dards of living . . . and conditions of w n o m i c  and m i a l  pro-mss and 
devclopment; 

-. 
@) solutions of international emnornic, social, health mrd re[medproblenrc . . 

Arricle 56: "AI1 Membcrs pledge themsclvcs to takc joint ana separare action in mp- rz t ion  
wirh the Organization for the purposa sa fonb in Amcle 55." - ~ 

Since the kell-being of p s l a ,  their cconornic and social b e r r s s  and developrnen\ and the molution 
of international problems d l  prrsuppose a h-khy cnvLonmcn& r h e ~  M i c l e s  of the United Narions 
Chaner m u s  be interprercd as including an obligation upon the Mernber States to rcspct  and p m t m  
die hurnan environment in war as well as in  ce. 

h. 1966 International Coveaani on Ecnnomiç S W a l  and Cultural R i g t ~ t s ~ ' ~ '  
Arricle 12(1): "The Sures Panies IO the present Covenmt rrçogize the ri@t of evcnone to 
rhe enjoyment o f  the highen arainable nandard of physical and mental healrh." 

Adopred by the U.N. b n f c n c  on E3vi.ronmcnt and Dcvelopncnt a Rio dc Juieira, l j  I u c  1991. 
U:N. DOC. A/COW.151126 v o l .  1) (1992). rq r imed in 3 1  W L  LEC. MATS. 874 (1992). 

"' Concluded 16 -ber 1966. E n r d  iuro foru. 3 Jmuy 1976. 993 U.N.T.S. 3 .  O o e  b u o w  W a V  
(120) Sures u c  parrj  ro b i s  insmrnc3i as of this ivrjting. .. 



r c e  1 ) :  "Tne ne;s ro oc k c r .  i y  q c  Sraics Panics to the prcscnc C o v e z ~ r  ro ac:lie\.e 
<ne full rcalizrtion ofthis nghi shafi inciudc thosc n c c c s s q  for: ' ' ' 

(b) The impmvcmenr of 011 quects of environmental . . . hygiene; . .."'" 

c. 1981 African Chaner  on Human and Peopla' Righrs''" 

Arricie 24: "AI1 peapics skall have the n-r to a o e n e d  satisÎanory cnvirurinc3: fzvorabl: to 
thcir oevelopmen;." 

. 

d. 1982 United Narions Convention on the Law of the Sen''u 

Arricle 192: "States shall take al1 measurcs ns-ssary to alnm that d v i t i e s  under thcir 
jurisdicrion or conml M XI ulnductcd as not to cause damage by pollution ro other States and 
hc l r  environmenq and uiar pollunon aising h m  incidenrs or scrivincs under rheu jurisdir' .ion or 
conuol does no< s p d  bcyond dic K-& wherc they urcrcise sovcrcip ri&= in açîordance wirh 
rhis Convcnrion." 

e 1985 Vienna Conveatioa for the Prutecfion of the  O u n e  Layerl'% 

Arficle 2(1): "The Panics shall take appropriate measura . . . to p r o t a  human hcalfn and 
the cnvironmenr agaLin adverse e f Ï c c  raulting or likely to r su l t  h m  human acnvirics which 
modify or are likely to rnodify the ozone laycr." 

L 1992 F n m e w o r k  Convention on Climate 

Xriicle 3: "in thcir asrions ro ashiwc m e  objcqive of the Convention and to impierncnr iü 
provisions, the Putics shall be guide& inler alia, by the foflowhg: 

1. 'Tnc Panics should pro- tEc climare qncm for the bcnehr of pmr and f u m e  
-;- commsn but gcncnrioas of h u m a k h 4  on t i~c  b a i s  of equiry and in accordancc wito thbY 

' diEercntiated rcsponslbiliti~ and t q c a i v e  cuiabiiitia. Accorduigly. the dcvclopcd counoy 
P a r t i s  should take the lead in cornnaring clic,nc c.haoc and the advcrsc e 5 c r s  themf."' 

'n Concludcd 26 lune 1981. E31erd in10  fort^, 21 k o k  L966. OAU DOC. C.-G/T?G1671~ R t v .  5 ,  
-,-inrd in 21 LM'L LEG. MATS. 59 (1982). Fory-four (G) S u a  e p- to this inmummi as of rhis + d g .  

'" Conciuded 10 Dcctn'kr 1982. bers into forcc 16 N o v u k r  1994. U.N. Doc. NCONF.621122. 
reprinid in 21 W ' L  LEo. MATS. 1261 (19S2). S ~ - a n e  (61) Sucs arc pmy io this i m m i  as of b i s  
wriring. 

"' Concludcd 12 Marc" 198.'. h i &  inIo forcc 12 Sc;>rm'k 1988. 26 M L  LEC. MAX. 1516 (1987). 
Onc hundrcd rwo (102) SKIS a.. piy io iCrs insrunor W. of rais unring. 

"' Concludri 29 May 92. E 3 r d  in10 i o m  21 M~x3 1%:. Reprimd in 31 LI;i'L LEC. MATS. E-49 
(l?92). - 
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Arricle 3: "States have, in accordance with the Chancr of the United Nations and the 
principles of international law. the sovereign right IO ucploic their own rcsourus pursuant to their 
O u m  environmental policies, and the mponsibilicy ro ensure that activities within thtir jurisdiction 
or conrrol do not cause darnqe to the environment of other States or of areas kyond  the lirnirs 
of national jurisdiuion" (the same wording as Pnnciple 21 of the 1972 Stockholm Declaration. 
inka). 

Princc~le 7: "States shall cc-opaate in a spirit of global parmcnhip to conserve, pmtacr and 
renore the health and inte& of the Eanh's ocosynnn. . . ." 
-. 

Principle 25: "Peact, developmear and envLonmuiÿJ pmte,u'~n ar;interdependenr and 
indivisible." 

3. n e  prinùple of environmenid seurriiy as pari of 
customary internationai uvuonmentd Iaw 

Tnc cunomary stanis of rhe principle of environmental wcuriry is evincsd by the above -es, 
man) of uehich have crnerged into customary international  la^,"^ and c o n h e d  by the praaict of 
Stares and intèmational g o v m c n t a l  organizations in United Nations rsolutions and other diplornatic 
communications. For a small sampling: 

a. 1972 Stockholm Dedaration of the United Nations Conference o n  the Humao 
~ n v i m o m e o t ' ~ "  

Principle 21: "States have, in acconlance with the Charter of the United Ejations and rhe 
pn'nciples o f  international Jaw. the sovcrcign right to exploit' thcir o w  rcso- punuant to their 
own environmentai policia, and tbe raponsibilify to ensure that activiries wirhiiï their jurisdiuion 
or conml do not cause damqc m the cnviromcnt of o t h a  States or o f  a r u s  beyond die l i m k  
of national jurisdiuion." 

b. 1982 Worid Charter  for Nature"" 

Principle 1: "Nature shall be rcspcctcd and its essential proesses shall nor bc impainrd." 

Principle 2: "The geneuc viabiliry on the d shail not k wmpromised . . .." 

'" Coocludcd 5 lune 1992. E 3 t d  into force 29 D&CIIlbc; 1992. .&orinrad in 3 l W ' L  LEG. MATS. 8 18 
(1992). 

- ' See. cg.. C. ü. w m a n y ,  N U C ~  WWNS AND S C E ~ T ~ C  RESPONSIBILTn. 93 (1987) 

I n  Supra note 160. 

8 80 Suoro norc 162. 



c -1987 %al Pr incipla  for En~imnmenral  Pmteco'on and Suszinable Development of the 
Experts Croup  on Environmenul Ln. of r h t  1966 Worid Commission on Earironmenr 
and Developmen t"" 

Arricie 1; "Al1 human beings have tic findamenul nghr IO an environmeni adquete-for theil 
healrh and well-king." 

Arricle 2: "Srares shall cnsuc that the cnvironmcnc and narural rcsouhes arc w n s e r v d  2nd 
used for the benefïi o i  prcsent and hmrc gencraaons." 

d. 1990 European Council Dedanrion on The  Environmental Imperativel"> 

"A Heads of Stace or G o v m e n t  of the Eumpean Cornmuniry, we iuognk out spcciai 
responsïoiliry both to our o m  citizrns for thcir environmcnr and in a widcr contes.  We 
unde,lake ro intensify our effom ro pmtxt and enhancc the nmnl environment of die 
wmmunity irself and the world of which it is pan. . . . 

The objective of such action m u s  bc to guarzntce c i b  die right to a clczn a d  
healthy environ men^ p ~ i c u l a r l y  widi ~ g a r d  to - (inter alia) 

- die qualiry of air 
- rivers, lakes and c o m l  and marine waten 
- the qualiry of food and drinking watcr 
- protection againn conminaiion of soi1 . . . and defomation 

-. - prcsuvanon of habitas, f lon  and faunq l a n d w a ,  and orhcr elemcnu of the narural 
nerirage". 

c - ~ 1992 Rio D d a n t i o n  on Enlimnmenr and ~ & e l o p m e n r ~ ~ '  

Principe 1: "Human beings arc at the cents o i c o n m s  for s u s i i a b i e  cevelopncnr 'Ihey 
arc enritlcd to a h e a l w a n d  produnivc life in harmony wirh nature." 

Principle 2: "Stares have, in accordan= with the Charter of the United fu'ations and the 
principlcs of international law, rhe sovcrcign nght to expioit thcir own resourcs pursuant to the?.' 
o m  environmental policies, and the rcsponsioility to mur, rhar activities wiihin meu jwisaicrion 
or conuol do not cause darnagc to the cnvironmcn< of ohcr Stara or of a r e  beyond the limiu 
of national jurisdiction" (ihe same woming as Principle 21 of die Stockhoim Declaration, supro). 

In sum, it is beyond peradvcnrue tfiar 13c uncaouollable cnvLonmmtal cfiecs of the use o f  
ouciwr weapons. even on a rrlauvcly maIl  d e ,  a n  inwmpatiblc wirh ïbe muiy  2nd growing 
pronioirions on nviroamentally damagino wciponr, and &CS. 

"' Adouicd by the WC= Expers Cmu? on E3YiTOmm1.d Law, 4 Aw 1987. U.N. &:. 
WCERD/86Qj/Add.l (1986). 

"' Adopicd 25-26 Junc 1991. EUROPE DOc?OA%T NO. 163011633. 27 Junc 1990, e 11-1: 

111 Adoptd by thc U.N. Confmcc on bviroamnt and Devclopncnt ai. Rio de larieka. l j  l u c  1992. 
ü.3. Doc. AJCOM.IS1426 (Vol. i') (1992). repriruei in 31 LhT'L LEG. mn. 875 (1992). 



G. The Principle of Xon-Toxicir,.: l t  is prohibited to use asph!xiating, poisonous. o r  o tbc r  
gasa ,  and al1 analogous liquids, materiak, or substances 

I r  is useful to recall oncc mor r rhe  wmmand of Manu, the fim man and the fun king in the 
rny.,nology of Indi+ and ceminly irr f i m  iaw-givcIw 

\\;icn the king fignrs uith his focs in banle, let hirn nor mike ueith wczpons ccnculed in 
wmd, nor wirh such as arc barbai, poisoncd, or the poins of whjch arc blKing wirh h. 

Presumably because of the slow. painful and ûrachcrous & in which they act on the human body, 
poisons md orhcr chcrnical substances have aiways h regardcd wirh pculiar horror es inmumeors 
of combat, wmpand  with such clczn, if not exactly pl-t toois for dispatching an enerny as mords ,  
lanccs and bullcrs. Thus Grotius devotcs an aitire m i o n  to the proposition that "p ]y  the law of 
nations it is forbidoen to kill any one by means of p o i ~ o n " ' ~ ,  nating, infer aiia: 

r]rorn old rimes the law of nations-if not of ail nations, ~ a r a i n l y  of those of the bener son- 
hrs been that it is not pcmissible to kill an enerny by poison. . . . in  s+g o f  Paxeus[,] 
Lily calls the poisoning of encrnia sec-rrrt crima. Claudian. in discussing the plot %air& 
P.-us which *.as rcjcned by Fabricius, characte& it as Lnpious. and Ci-, rouching on 
the samc nory. refers to it as an arocity: . . . In Valerius Maximus is rhc saying, "Wan oughi 
ro bc wagcd with weapons, not poisons." 

Lïic Grotius, Licbcr went om of his way to ernphask the abhomint n m r c  of poison as a wcapcn: 
"[rnlili- necessiry does not admit o f .  . . the use of poison in any MY . . .";ilu "[tlhe use of poison 
in an? manne:, be it to poison wells, or food, or arms, u wi~olly cxcluded 6om modern warfarc. He diat 
uses i r  puu hirnsclf out of die pale of rhc law and %es of wu.""" 

Similar prohibitions arc found in, among o t h c  provisior& Article 8(a) of the 1880 Oxford 
M a n ~ a l , ' ~ ~  the 1899 H a y e  Declararion (TVJ) Concerning Asphyxiating Gases,'"' Anicle 23(a) 
of the 1907 Hague R ~ g u l a t i o n s , ' ~  Article 5 of the 1922 T m  Relaring to the Use of Subrnarines 
and Noxious Gases in WKiare,"" and the prrrnic: in this field, the 1925 Geneva Gu 

," Supra note 27. 

"' Supra ootc 23. at Bk III, Ch. N, S. XV. 

II' Suora note 58. A,niclc 16. 

"' Id. Anicic 70. 

I I !  Supra note 9 1. 

111 Su,ora note 45.  

0.0 Supra note 43 .  

191 Concludcd 6 F e h q  1922. not i3 forcc for orhc ruons. 25 L.N.T.S. 102. - 
46 



wnich prohibirc "rh: use in uz* of rs?h?ria~'ine. psisonous O: orhe: gses .  ri' qf c!! 
ma log ou^ liquid~. marcrials or aevica'"" and nates thar 'sucn use h a  b e n  jusil? ccndcmned by 
thc gene.ql opinion of rhe civilircd world," thus ~ n n i n i t i n g  a good e x ~ ~ p l c  of r u=iy w n < m a t o y  
ratnef han dcclaraton, in narure. 

hnicle 1: of the 1956 Dmf~ Rules [of the International Commine of the R d  Cross] for ùic  
Limixtion of die Danger; lncumd by the Civilian Popularion in T i e  of War"" c x p a d c j  on the 
Ceneva G u  Protocol in rhe following ternis: 

m h e  use is prohibitcd of wupons whose hamifui efic~ls-rcsulzing in pYrjcular 6om the 
à_issemination of inccndiary, chcnical, banuiological, radioocrive or other agenü-could 
s p r a d  IO an unfores.cn degree or a., cirhcr ki space or timc. h m  the conml  of hose  
u h o  ernploy thern.'* 

1t v u i r e s  no p r  powen of analysis Io r d  the ICRC lanpage s an Aaopian rcferrnce to the 
radioanive and other cnissions h m  nuclear wcîpons as connirukg "analogous marerials or devices" 
witiin rhc meaning of the Protocol. As ratd in Nuc/eur Fm: %f > in if jor You?:"~ 

Radioactive fallout is in efim a kind of poison that can bc absoroed through th: ski, 
brcathed in, or earen. Ir is accurnulative, which mcarrs thal il wllens in the body. &%en rhe 
accurnulated dose rises abave a ccr& level, the m u l t  is "radiarion sickness", a diseve rhar 
a;.azks the b n e  rnarrow and other paru of the body. The fim symptoms arc vomiting and 
a i a m i y  followcd by anemiq loss of hair, possible skin sores, i n c m e d  susccptïoiiity ro 
infection, and finally-in the w o m  c?ses-death. 

B u u s e  die prohibition in the Gas Prorocol is so unequivocal, and ils wpiiution by andogy ro n u c l m  
wa ,mns  so ci-, it is linle wooda thar many hgh ly  qualied publicins have rclicd on the P m t w l ' s  
prohioition of the m e  of poisonous and asphyxiahng p u a  and "al1 analogous liquids, marerials and 
devies" to m c h  the conclusion b a t  nuclev weapons arc illegai.'"' 

"l Supra norc 5 1. 

- 
'" Supra note 132, 140. 





Arricic i l / )  o j  rne 1969 Arnerican Conver;rion on Eurncn Rigi:s::OV '"Evcry person h a  t h e  
righr IO have his life rcspected.' 

Arricle d o j  rhr 1981 A/iican C k r e r  on Humsn md P e o ~ l e  i Rigi::s::w "Hu.~M k b g s  
u e  inviola~le. E v c y  human k i n g  shzll bc entitlcdro respect for his lifc and the inte@-. 
of  nis persan." 

Arricle I(c) of the 1981 Universal Islamic Declmaion of Hxmm IZ;ghü:'W "Humm liie 
is sacrcd m d  inviolable and every efion shall be made to prortct ir." 

Arricle 6(1) ojrhe 1989 Convention on the RighLc of rhe Child:" "Sutci Parties nra_oiizr 
thar every child hrs die inhernt right to liic." 

As dcmonsjared abovc, the use of nuclcar wcapans would in mon  i i  oot ail circumnsncts mult io the 
rrking of  m m y  tiausands, if oot millions, of iunoccnt civilim Iivcs, in vioiarion' of wvcrd principles 
of humanitanan law.'" Such an event would violare also die righr to life. 

Tne point h a  b e n  recognid by the Human Rights  Cornmiuec of rbe U n i d  Narians in i u  1987 
gencral conmenr unde: Anicle 40(4) of the International Coveoanr on Civil and Politiul Ri&s?OU 

3, M i l e  rcmaining dccply uincemed by rhe toli of human life taken by convenuonal 
w a w n s  in m c d  wnflicrs, the Cornminr has noted diah during succtssivc sessions of the 
Gcncral Asstm'Dly, rqrcsencauvcs &om al1 g w p p h i u l  rcgions have cxprascd their p w i n g  
a n c m  at the developmcnt and proliierauon o f  incrcsingly awaome weapons of m a s  
acsructjon, which not only b t e n  buman liic bur also absom mources thar could othcwise 
be usid for viral cmnomic and sociai purposes panicuiarly for the bcneiir of deve!oplig 
counmes, and thereby for pmrnoring and socuring the cnjoymcnc of  human ri@= for ail. 

"' Coricludcd 22 Novcmoc 1969. 5 t e . d  in10 forct 18 July 1978. 0A.S.T.S. No. 36. 0A.S. OtT Rec. 
OEîJScr. Wlll2j doc. 21 RV.  6 (1979). rqr imei  in 9 N ' L  U G .  ~ n .  673 (1970). 

S q r a  note 173 

rn Adopted 19 Septembcr 1981. 4 Em HLIMCV R n .  W. 433 (1982) 

Concludd 20 N o v m k  1989. E ~ L ~  in10 f o c  2 Septmbc 1990. G A .  R a .  44125 ( P m c x ) ,  U.N. 
GAOR. Uth  Scss., Sup?. No. 49,  r. 166, U.N. Dot. hlRESl=/49 (IWO), rariniea' in :O W'L W. M*TS. l u 8  
(198Ç). 

' See Çarions I and TV. W r c .  

'O' Suprc note 150. 



4 .  i h c  wmrninee associales iself with-rhis concem. Ir is wiaeor rhar  t h  acsipixg. 
lesring. manufac~uTe. possession and depio.vmenr of nuclen weapons are  among rhe grearesr 
r h r e o ~ ~  ro the righr ro Iife u*nich canfronr .mcniind roaay. Tnis rhreor u compounaed by rhe 
dmgcr  r b r  rha ricruai use of such wecpons be broughr abour. nor only in rhe men! of 
wor. bur even rhrough hurncn or mechnical e r r ~ r o r j a i l u r e . ~ ~ '  

5. Furdiemore, the vcry existene and p v i r y  of this thrcat gcnentes a climrre of 
suspicion and fear berwcn Srires, wnich is in iuelf-anugoninic to the promotion of universal 
respect for and observance of human rienrs and fundzmental h c d o m s  in accordancc with die 
Chmer  of rhe Unircd Karions and the inremarional Covenanrs on Human Righrs. 

Closely allied with, i n d d  an i n t e p l  pan ot. the right to life is rhe right to bcalrh. A numbcr o f  
=caries and other intekational inmurnenu use the language of ri@& in referring to healrh, and 
thereiorc it is important they be norcd as well. Jus t  as the use of nuclur weapons would in mon if not 
al1 circurnnances m u l t  in the taking of many thousands, if not millions. of innoccnt civilian livcs, so  
also would the use of n u c l w  weapons, paniculariy in c o n n d o n  wirh their radioactive c f k u ,  cause 
wides~read epidcri& and othc: conditions of ill-health, fundamcldly anrithnical to the e n j o p m t  of 
the nght to.I.ifc, again violating sevcral of the principles of humanirarian law."' Peninmt provisions 
inciuae: 

Preamble ro rhe 1946 Consrirurion of the World Heclth ûrgan&a~ion:"" "The enjoyment of the 
highes; arrainable srandard of healdi is onc of rhe fundamend rights of every human being without 
dislinction of race, religio4 polirial belic!-, cmnomic or social condition." 

Article 25 of rhc 1948 Universal Deriarrrion of Zumm Rigiirs:"" "Evcryone h a  the righr IO as 
r a d a r d  of living adquare for heaidi and wcil-king of himseli and his family. incluaing food, 
cIot+ing, housing and medical ur: and the righr ro sauriry in the evenr o f .  . . sichess,  disabiiiv. 

" - . . . 

:'O S e  Senions 1 and W .  supra. As obscmcd by Dr. Egii Aarvik Chairman of rbe Nowcgian Nobel 
Conminec on thc -ion of rhc au.ard of rhc 1985 No'kl P e a c  Riz to the Intmiational Physiciu for rhe 
Rcvntion of Nuclcar War (PPNi47: ?hm is no fcasibic provrtion availablc agaiast sucb an atomic 
carisaophc [rbc usc of nucicar wcqmm]. Hom= ocic;isc a d  m d o l  &ces wnuid incvirably wllqsc. Ir would 
bc impossibie ro heip <hc injurd a d  tOc a-9. anC sumivon woulC k sub jo ld  la rhc murderous long icrm 
wnsequnces.- Supra norc 5. 

. . ' Supra oorc 130 



Arlicle I Z ( I )  of rhe 1966 inremriono/ Covenmr on aonomic.  Socid and Cvirurci r?lpr,s::"' .. 
'The States Panies to the prcscnt Covenanr m g n i z c  the rient oicvcNone to the enjoyrnen; o f t i c  
highen anainable nandard of phpical and menu1 healdi." 

Ariicle 2<(J) of rhe 1989 Convenrion on the Righs ojrne  Chii~Y'::'~ "States Panies recogni.=c the 
rien; of rhe child lo the cnjoyment of the highcx anainable r s n d u d  of health." 

Arricle 16 oj the  198j Mien C h e r  on h ' u m  and Peopler' f i g h ~ : ' ' ~  "Every individurl snaII 
have the nghr to cnjoy the b m  available rvve of physical and m e n d  beairh." 

Quesrions have b e n  raised es to d e t h c f  1977 Gcneva Protocol Additional No. I1Iu applics to 
the use of nuclear weapons. Al die tirne of si--. the U n i d  Kingdom and rhc Unircd Srotcs 
nipulated fonnal " u n d e m d i n e s "  dia the niles cstablished or ncwly inaoduced by the Protocol would 
not rcguiate or pronibit the use of nuclcar w w n s ,  only sc-dlcd convmùonal oncs. The United 
Srzrcs, which has no1 ya mified die Pmtowl, s i g e d  if on 12 Decembcr 1977 m b j m  Io the following 
undemanding: 

It is the u n d e m d i n g  of die United States of America chat die rules establishcd by rhis Protoccl 
were not intmded to have my cffea on and ao  not rcplare or prohibit the use of nuclear 
weapons."" 

Sknilar undcmandings were voicd bby the United Kingdom, wnici  appurs r o  be on the point of 
mtifying, a d  by Fm=,  which h a  neithcr sinad nor rarified the Pmtocol as of tbis wi:ing. 

I: is submioed that thcsc u n d e s m d i n g  cmnot have the cfic~.: of excmpting n u c l u r  wcapns h m  
the regime of humanitarian law. An undemuiding, while wnsrituting e lcsscr demganon h m  the 
binding efÏ-t of  a ûuty  than a r w a t i o n ,  is 6 1 1  subjcn ta mle tha: a signing or mufying State 
mzy not formulate a rcservation iawrnpztibie with the pruposc or o b j a t  of a kav. It is clcar beyond 
pcadventurc b a t  in mon  c i r , u m m a ,  the use of nuclur w q n s  would bc totally incompatible with 
the purpose and obj- of the P m t m l ,  as wcll as with die Gcneva Conventions that it is inradai to 
reafnrm and supplerncnr. 

"' Sqro nofc 171. 

' Su,pro note 206. 

"' Supra noce 17;. 

"' Supra note 47. 

:" See DIGEST OF U m  S i ~ i - 6  P ï m ~  w L h 7 é i u v ~ i l O N ~ ~  L w  920 (1. Boy& ed. 1957). 
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Hcnce, the "nuciear u n d e m d i n g "  clui on1y.k intcr~retcd in one of w o  ways: e i h c  it is rn-I: 
10 limit the application of the Protowl 10 nuclev weapons "as such" (as in the formularion c s d  in the 
Unit& States h y  Field Manual"". or it  is intmdcd to rcfer to the non-appliubiliry to nuclcir 
w a w n s  of thar pan of Protocol 1 ba t  goes beyond the rrnarement of humanitarian law as if uisted 
p& 10 die pmrocol's adoption. 

Arguably, the oniy mily "new" provision in the Pmtocol rclc~vanr to nuclcar w-ns is h i c l e  5 5  
on the pmrccrion of the n a m l  environmcnr This view is borne OUL ro some men t ,  by the foIIowing 
natement by George H. Aldnc4 Unitcd Srates Rcpmcnraùve to the Fourth Session of the Diplomaic 
Conferencc on rhe ~e@-rmmion:"' and Dcvelopmnit of International Humanitarian Law Applicable 
in h e d  Conîlicrs (1977), in his rcpon IO the Depamrimt of Sratc:" 

During the course of the C o n f ~ c c  ti~erc was no consideration of the issues miscd by the use 
of nuciear weapons. Although rhcrc arc several arcicla thar could sbsn to mise questions uith 
q e c r  to the use of nuclear wcapo&, mosr cieariy, article 55 on thcprorrction of the numol 
environmenr, it was the undernanding of the Unitcd Stares Delegation throughout the 
Confmncr  that the r u l a  to be dcvcloptd w m  da igna i  with a vicw to conventional weapons 
and rhcir effcctc and that the niles cnablishcd by the Prorocol we r i  nor intendcd to have any 
eiïczu on, and do not rcgularc or pmhibit the use of nuclear weapons."" 

Frcnch inremauonal law scholar Henri Meyrowiq in diwussing the relarionship betwcn rhe 
"nuclear undcntandings" and p i e x i h g  cirstomary law, stars: "La puissances nucl&iks et leurs allies 
et proreges pourront discuter le contenu exact des +eles coutumieres; mais aucun gouvernement ne 
pourn-er aucun n'osera-contmer le principie m i n e  de I'assujetissemcnt de l'emploi d a  armes 
aromiaues au droit courumicr préexinani" m e  nuclear powcrs and theirallies and protéoh m discuss 
the exact content of the cusrornary nila;  but no govemment can-and nonc will dare r-ntar the v e y  
principe of the s u b j d o n  of nuclcar wcspons to pmx i s ing  cusiomary Law).= 

To exempt nuclear weapons h m  humanimian law on thc ba i s  of rhe Pïotcal-rrlated 
u n d e m d i n g s  would bc ro ignorc prc-Pmtoal and pon-Protocol conventional and crrnornary law, as 
wcll as to give far grearcr weight ro the undcrrandings than thal IO wnicn b e y  are cntirled under normal 
nilcs of intcrpretation. 

"' Sec P-h 35 of Uniid Sma t?qrnnnt of the A m y .  Field Manual 27-10, 71- LAU. OF h\TY 
WhWhRE (1956): 7 h c  usc of qiosivc 'konic w q o n s ' .  . . camor pr nich bc qucd as nolativc of 
intc~ational law in rk absence of- currorwy d e  o/inrr7imioncl I n w  or im-ionnl conve~ion rcsricing 
? k i r  emplcymrnr" (cmphzsis added). For a discxsion of th: i1legaliry o f  nuclcr  w-ru unde ail 
c ~ z u m r a u s ,  racbe; tban -as such', sc =on Vil, i+c. 

"' Emphzis addcd. 

DIGEST OF U N m D  S T A N  PIUCnE D.i I h ~ A T 1 O N . U  h W  1977, ai 919 (J. Boyd cd. 1979), 

' Empn~is  added. 

-. - S o r c  note 89. a! 385 



THE PROHIBITION OF TM USE OF fiVCL.EAX wuPoN5 &PLIES 
ro N U C ~  W ~ N S  OF W SUlS IN ALL C I R C ~ ~ A K C E S  

A. "iMicm-nuka," "mini-nuka," and "riny-nuka" arc not exempt 

Î n i s  Mernorjal, & rated above, h a  b e n  conccmcd principally wirh the use of nuclct. wcapons 
as wwezpns o i m v s  demucrion. 1t is uscful, bowtvcr, IO examine briefly the appl ieui l iv  of the seven 
principles o i jus  in bel10 discussed above in relation to the sizc 2nd naturc of & nuclcar wupcns. 

In one sense, the quescion is academic, pa+cularly in view o f  the facc ha& as o f  Eiovmber 1993, 
ir h a  becn the Congrcssionally m a n d a d  poli-. of  the United Stara nor ro condua "rescarch and 
dcvelopment which wuld I d  to the producfion by tbe United Stara  of a low-yield nucl-- 
w q o n . " =  Furrhcmiore, as f u  as can be asmincd the m a l l m  n u c l w  wcîpons c m n t l y  in the 
arsenals of the five d e c l a d  nuclcar wcapon Swcs bave a yield of 5 kilo~ons, e.g.. a lirtle less &an hrlf 
of the Hiroshima bomb and one-thld of the Nagasaki bomb."" E v m g  said hcrctoforc applies 
ro w a p o n s  of rhis sizc. 

On the other han& sp&ulation surfaces h m  time to rime aborn the d a i p  and possible production 
of much smalla wtapons. Thus. W o  highly qualificd r c s d c r s ,  William Arkin and Roben Noms. 
have xponcd thar the Los Alamos Narional Labontory rrcommends a nuclear arsenal for the Unitui 
States that would conrain s c v d  hundrcds of the following "iow yield" weapans: (1) IO-ton eanh 
pcnccato; wariieads ("rnicrc-nukes"); (2) 100-ton anti-tzaical ballisiic missile warhcads ("mini-nuka"), 
and (3)  1-kr counrer-pmjection force ua?d&s-("-hy nukes").% 

This honorable Coun rnay simply choose to dismard these Gara is the muings  of a grou? of 
sc ia t ins  in scahh of a pon-Çold War mission and therciore nor p c s a r i n g  e auenion ripe for 
consideration. Howwcr, should the corn undenakc to enter into a deoate ofrhc mimlminihiny nuke 
qucnion, the following poins arc rrspccmilly n i b r n i d  for wnsidc;dion: 

- 
1. The proposcd micro-nuke, the m a l l m  of die potcntizl f a x  arsenal, is ten rimes the si= o f  

the largesi wnventional bomb used in die 1991-92 Persian Gulf War. 

2. No maner how small the nuclear wctpon, it is srili one exhibitiing primady radioacrive 
pmpcnia.  Hencc its CE-, wnile of a lower order of maginide than weapons in the 5-kt 
and up caresory, art d l 1  unwnmilabie, quasi-poisonou, and unncotssarily cniel. 

=' Sec. cg.. National Dcfensc AuiPa-.oo A c  for FiscJ Y a r  ("0 199:. hbl ic  Law 103-160. 50 
Novcnbc: 1993. 107 SUI. ISd7. Sccrion 3136(d) (41  U.S.C. 2121) o f A a  me d c h a  a low-+cld nuclcar w-0 
as one having a $cld of l a s  than fivc kilorons. 

"' Wilc ii is possiblc to rootuïgure somc wr3& in cUrllog ararris for a yicld 1ou.c: &an 5 kilotons, 
ii is doubful tbat nronirgu~a:ioo wouid s u ~ s f u l l y  h i i  ecn&i *c!l to much l a s  han one kiloton. 

" TiJ. Pn;in and R Noris.  Ti? Nuiies jbr M;nT MirdS. ?FE B U .  OF Tm ATOYC SCiMnSTS 24 (Apnl 
1902). 



-- - 

5 .  The use of any low-yield n u c l w  wupon Gainsi a m i l i y  faciliry would ne;cssiurc a --und 
(scrfzce or sub-surface) b u m  which would generare. proponionatcly. greatly more radiation 
than an amospheric b u m  since, at -mound Icvel, more marerial is available IO bcuome 
radioactive rhan in the amiospherc. 

4 .  Tnmiorr ,  the use of the proposai micrc+nukcz an4 a forriori, the mini-nukes and tiny- nukes. 
would nill be absolutely forbidden by tbe pruiciplcs of humaniry and non-toxicip ana' 
depending on the circurnnanccs of thcir use wouid dso  be pmhïoited by rhe principles of 
aiscrimination, pmponionaliry, ncçasiry, n e u d i r y ,  and envimnmenral scurip'.  

5. Any use of even the tinien nuclear weapon is likely to acalate into a nuclear exchange. 
of increzsing mapirude, and thus the country Liitiating such use would b a r  the gravm 
rcsponsibiliry for irs w n s q u m c e s  and would, at the very l e a q  be in violation of the 
principle of pmponionaliry. motwithnanding voguish i h m r i a  o f  'inna-war 
bqaining, '  'inûa-wax detemnce,' and con~ol led acalation,' n is highly improbable rhat 
rhc opposing sides wouid or wuld rcnin tbemsclvcs to fighting a ' I imitd '  nther than 
rorrl '  nuc l t a  war, as if somehow govaned by the rulcs of the Marquess of 
~uccnsbury."~'" 

Finally, considvation m u s  always be i v e n  to the fundamental difierencc betwben nuclear wcapons 
and al1 previous weapons in the history of w a r f ~ .  Tnus Henri M e p w i a  speaking of the "spcia l  
narus' of  nuclear weapons in international law, statu: 

-. 

La nison en c g  la difrCrcncc absolue qui separt l a  m e s  nuclCaires et les anries classiques, 
malgré la minianirisation p r o p s i v e  d a  charges atomiques et la prtcision croissante des 
vecteurs (The reason for this is the absolute diffcrcnw thar separaies nuclear w-ns h m  
ciassic weapons, d s p i t e  the p r o p s i v e  minianukaion of die atomic charges and the  growing 
p e i s i o n  of the delivcry v ~ h i c l a ) . ~ "  - 
B. Detemnce  is not a defense to the illegality of the use of nudear  weapons 

The cumnt policy of the dcçlarrd ouclcar we+n States is to main theu capaciry to d i a r e  
aeainn cithcr a nuclcar or a conventional anack with a nuclcar ccunter-srrikc."u Patcntly, such a 
response ro a convenuonal anack would vioiatc, a a minimum, rhe principle of propnionaliry, no 
maner how devanaring so-called conventional wcapons have becorne. 

'Y WEsmN 581. WCROO O m ~ s  f Y R h c  [AIS m-ativcly pmjccrd in the 1980 F+on of rk .%?UT- 

Ceneraf on nuclear weapons [ q r a  nate 781, raztical nuclcm w d m  . . . would m l t  iD hmciruis md T b o w à s  
of nuclcar uplosions and. cnnsequendy, imtold immaiiarc and long-mge, long-tcrm mUatcrai hanris. Ln 
addition. oncc uolcasbd. the probability thar QNcai  nuclcar warfarc could bc kcpt af theaxer or banlefield ler.el 
would bc srnaII. A cruis cwalaring to rhc fun uw of c v a  rcIHively srnail nuclur w q a s  would brin: 1s 
dangcrously close to the ulrimaic nage, a 'marcgic uchangc', panic~iarly if one of tbc w o  sidcs was irself ZI 

a disadvanrasc in a draw Our ' t ~ i c a l  exchange'.' Id ai 583-81. 

-- - '  Supra notc 89. at 388. 

.. ' Only China has an oficial na-fun-use policy. Sîr Dole 19 a 8  accornpanying R n  supra. 



Eou.evc:, u discussca' in Scction m abovc, no1 only a nuclcar rcsponsc to a conr.zn::on~! a ra& 
but tlso a nuclear rcsponse to a nuclecr anaci< woula violare 21 lean the principics of discriminatior.. 
humaniqf, and envimnmental sauriry, and auite possibiy aiso d i t  pnnciple of ncuoalir\., sincc thcrc is 
no purpose in incineraring entirc urban populations. ravqing the oamral cnvuonmcnt for gencations 
to corne, and ouite possibly defiling the tenitory of ncighboring and dinant neuoal a u n m c s  othcr t h m  
10 saris$ onc's desue for vengeane. Ai, on-cirad miày by the United Sutes O6c- ofTaihnoio_qr- 
AsscssrnenL publishcd in 1979, quotes United Statcs g o v m c n r  midies indicarine ihar berwcen 2 
million and 20 million Amencans would be killed wiLhin thinyciays aftcr a cornfer siluattack on 
United States ICBM sires, due in large p m  to urly d i a r i o n  fallout h m  iikeiy surface bu.-ru."?' 

surh c i . .umwccs,  the vcry mcaning of pmporrionali. h m c s  Ion and we coroc h ~ c m u s l y  
close 10 condoning the Nazi G m a n  theoq oiXriegraiton rcjeucd ax Nurmberg and IO rtpudi~ting 
thc ju cogms prohibition of gcnocide. 

l o b  inegan, for many ycars a senior I ~ m r c r  in milituy h i x o y  at the British Royal M i l i q  
Aaacrny, Sandhursf wmmcnu pcxinently on the conscience-shocking c h m e r  of nuclear dcrerrcncc: 

Nuclcar deterrence was and is abhorrent to hurnanc snUmmr . . . sin= it implics that a nate; 
if rzuircd to defend its o u n  cxincnce, will act with pitiless disregard for the consqucnes  
to irr own and its adver;ary's pwplcs, Linle wonder that . . . dnerrence thcoq evokcs thc 
d e p c n  repu_miance, ofien i?om pamoÿ dcvored to the national defence, even h m  professional 
war;ion who have shad dieu own blood for he i r  c o u n m e ~ . ~ ~  

And so, addirionally, die inhercnt illogic of n u c l w  d e t m n a  is cxwsed: paradoxidly. salvation kom 
cxtincrion by n u c l w  weapons is to bc found Li thc w-ns of e.xtinction themsclvcs. 

Tne so-alled paradox of nuclur dctcrrcnce w a  long ago n o r d  by Sir Winnon Chuxhill, s p c k . g  
on n u c l w  dctcrrcnce in the H o u e  of Commons in 1955: "S* will bc the d y  child o i t m o r , "  
Churchill said, "and survival the twin brothcr of anni4ilarion."u" More re;-ndy, in his fanous 1982 
a s a y  on ?he Fafe ofthe m h ,  Jonathan Schcli addressd the iacouincncy su&c,iy: 

Tnis doctrine [of ouclur  dctcrrtncc], in icr, derri id as we!l es its more gcncrd fonnuiarions, 
is diagmnmaric of thc world's failurc ro corne to tcms aitS the nucleu pdicarnent.  in i~ 
rwo imconcilablc purposes clash. The f u x  purpose is to pcmit  the survival of rhe s p i e s .  
and this is cxprased in the domine's a h  of fiighrening cvq.body into hoidin2 oack k m  
using nuclcar w q n s  ai all; the serond purpose u to scrvc nafiond ends, and this is 
cxprtsscd in thc doctrine's pcmining the defensc of onc's nation and i ts  i n t e r t a  by 
chrcatening to use nuclear wcipons. Tne m e g i n s  arc plascd tû cal1 this clash of WO 

opposing purposes in one docninc a p d o x ,  but in d i i y  i! is a conmdicrion. WC caonot 
borh thraten ounclvcs with sorncr0ing and hopt ro avoid diat samc tbing by making the 
W t - b o t h  intend to do ximcrhing and not w do ir . . . And sincc thc dctcrrence domine 



p a i s  rne safey and die terror. and malies die'former depend on die lancr. die world is never 
quire sure from day to aay which one is ascendant-if. t i d e d ,  die distinction cm be 
mainuincd in die fim.placc. Ail that die world can know for m i n  is diat al an? moment 
die fircballs may arrive. 1 have said that wc do no1 have Nio &, one to blow up 
ex~crimenrally and die other ro live on; nor do we .have rwo souls, one for reaning ta daily 
lik and die ocher for reacting to the peril IO ail life: But neithcr do we have w o  wills. one 
wi& which we can inend to d m y  OUT specics and the odier with which we can intend to 
Save ourselves. Ulrirnatcly. we m u s  al1 live togedia wirh one sou1 and one will on one 
cyin.S" 

SchelrS assesmient has of coune an obvious legal Impiication: if the inruit IO use nuclcar wupons is 
inseparable 6om die domine of d e t m c e ,  and sucb uw is illegal. thcn the doc&e itsclf mun si& 
under the weight of iiiegaiiry. 

Tne doarine sinks, too, from tbe essential inutiliry of nuclcar wcapons. As noted by the Cenrer 
for Defense Information, a non-govemmmtal organùarion h c o d q m m d  in Washingon. D.C. and l e i  
by r c t i d  Rcar Admiral Eugenc 1. C m 1 1  and othcr hi&-iaaking former ofiicers of the Unircd States 
m e d  for+--s 

Nuclcar weapons arc sirnul~ancously the most desuunive and m o n  uselcss weapons cvcr 
invcnred. . . . The monstrous devaration and radioactive pollution created by nuclcar wezpons 
rcnders thcm useless to achicve any rallonal rnilitary o b j d v e .  

Suclcar weapons failed to prcvmt w a ~ ,  including the Korcan conflict, Vicrnarn war, and 
Iraq's invasion of Kuwair. Nor have nuclcv weapans bcen used in wadarc sincc 1945. Any 
use of nuclcar wcapons in a sccnario like the war qaiasi lraq would bc selfdefcakg. 
Nuclcar weapons w u l d  have poisoncd the v n y  land Kuwait and Saudi Arabi& thar the U.S.- 
led coalition was ûying to p r o k a  Fallout could also kill one's own soldiers as well as 
countlcss numbm of i n n m r  civilians. 

in  zddition to k i n g  militKily impracrical, nuclur  wcipons ar t  self-inhibiting. Any use of 
nuclcar weapons would undoubtediy incur widapread public orncry at home and a b r ~ a d . . ~  

Tne negativt irnplicatioiu that thcse bighly pna ica l  considerarions b& for the principle of m i l i q  
nccssiry is or should be self-evidenr 

Indead, t h a e  and related pxactical wnsiderarions, as well as the mon1 and legal dilemmas posai 
by the doctrine of nuclcar detcmnce, arc rrsponsiblc for 8 palpable p w i n g  r a i s a n c c  to the n-iv 
of nuclear weapons altogetha. Thu. in a -nt publication o f  the Unired Narions Inninite for 
Dismarnent  R a t a c h  (WIDIR), Nuc/ear Dererrencc: Problems and PerspecnLcs in fk 1990i, Juan 
M & - B O S ~ ~ ,  Mexico's Ambassador to cbe Unjud Nations Ofri=. ~ e n & &  is quo& as saying: "The 

=' Id. at 197-98 (cmphasis e d d d ) .  

"" TTr DEFMSE M O m R  NO. m. j (1993). 
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whole qucnion of deterencc is pzssé. Tne u~hole question of ~ i n g  to juniiy die possessioi; o i  nucie;. 
weapons in t c m s  of dncrrencc, if it ever was valid. is ccrrainly no lonoer vaiid n ~ w . " ~ "  

In f a a  fron a pnctical point of view. the rnyth of nuclcar d a m c c  poses the -mtes; n'sk of 
nuciex w x ,  for Lhe simple m o n  dia& so l o n ~  zs the d a l a d  nuclear wcapon Sraies insisi on rcraining 
thci: weapons for deterencc pupaxs .  zn cvcr inciersing numbn of othcr prcscntly non-nuclear- 
wapons  States will bclieve themselves compelled to q u i =  such w ~ + ~ n s  rhemselves; ana yivcn the 
porous nanire of prolifention conmls, they will be able to do so. D a m c e  is the n c x y  of non- 
prolifcntion and prolifention is rhe way to nuclear war. It may bc tbcrefore, that the dhmc 
of the nuclcar wcapon States to rhcir "right of d a m e "  makcs them not oniy openly potentir1 
violators of die laws of WK (since the efiecOvmess of dcrcmnce m u s  be basai on the willingness ro 
use nuclcv weapons), but acrual violators of rhe 1968 Tmv on the Non-Prolifcntion of Nuclear 
Wilpons (NPT).3y Anicle VI of the NPT places an obligation on thc States Parties to "pursue 
neeoriarions in good faith on c5bcrivc m e s  relacing to e s a i i o n  of the n u c l c ~  m s  race at an cariy 
date and to nuclez disarmamen\ and on a on g rnaa l  and cornpletc d i m a m e n t  undcr n icc  and 
e f î a j v e  international conml."2w Whilc negoriations bnuan rtre United S a e s  and f o m a  rcpublics 
of the Soviet Union have id ui a considerable diminution of dicir ï q ~ ~ ~ v c  nuclcar usenals, thm is 
m m t i y  no indication of any funire rnovemcnt toward nuclcar disamamaif rnuch lcss gcneral and 
compicte disannament. To the con-, the adhermce u, deurrmm, by both sidcs, makes any nich 
movemcnt impossïole. 

Tne point was well put by the rrprcsentativc of the Holy Soc, H. E. ArcY~ishop Resaro Martino, 
spcaking beforc the Fint  Cornmina of the United Naions on 25 Ocrobe: 1993: 

'-Y IJNiDP..93/26, XI 89 (1993). AS should be -ci of a c o d o o c  cornpnsed d y  o i  nazionai 
scarfcy raiha à m  le@ e x p z 4  no1 c v c y  pmicipanr in rhc c o n f c u c  ma producd rhis volne  shard 
hàarsador  Marin-Bosch's vicw. Nevde las .  R u notmorrSy rha suc5 r c f m c a  tn iaw -r ZE IO bc found 
in rhc prwedings of the w&rmcc (168 p q a  long) arc the following: 

Professor Scrge Sur. Depury Dirclor of WIDIR:  'De jure. nuclu. weq>ons main tùe only w-ns 
of mass dcmunion which no1 [rrprasly) prohibitai zz l& to a cm& mm\ afier rhc conclusion 
of  thc Chernical Wcapons Convention. . . . However. rhc cradicarion of chcz3cal wcapcs cmor be 
.ua icd  wirh a commio mgnition of thc Icgirimaq of r i u c i ~ ~  wupos ."  id ar 8 and 9. 

Ruimundo G o m I a ,  Counrdlor, PCTUDWV Musion of Chiic f o  rhe Unifed Nmionr Q7c.e. G-. 
&kg of dumcacc in the contcxr of Arriclc 2(4) ofrhe Unitcd Narions Charter: 'WC have ro bc v q  
a c f u l  in m g  to d e b e  &e thrczt of rhc use of foru w h i q  by tbc way is also prohïoitcd by rhc 
UNGA Resolution 2625TXXV wbicb idzntifia thc wvcn morc important principis of rhc Unitcd 
Narions Charta, a d  which has h m  tbe l ~ a i  pio t  of rim rhc chz%zzr of pincipics of iur cogm. 
It canot be dcrogaxcd.' Jd ai I j i .  

"' Concludcd 1 luly 1968. E n t d  into fom. 5 Marcb 1970. 729 U.S.T.S. 161. Onc hwdd fLi;y (150) 
-S ta ra  arc parfy to this inrmimmt as of this u/n&g. 

' For natnims on thc imponaoc of ' g d  faithm c l a u s ~  in hicnarionai qezrncnü. SC. Condir~onr of 
Aahirsion o/oSrafe ru Membnsn!~ in rk Linifed Naions fArricie 4 of C h e r )  (Advisory Opinion). 1948 i.CJ. 
57; Temple ofPrenh Yi- (Cam&aïa v. Dailand). 1961 1.CJ. 6;Nonh Sea Conrinerud Wf (Fmcral Rcpuolic 
of Gcrma.~yiDc.mark and Fdnal  Republic of GerrnmyMrbclan&). 1969 1.CJ. j, 46. - 



.. - 
The new pen'od of hino- the world has enrend enables h s h  insighrs inro the iunaamental 
policies of nuclear detcrrcncc thai have for so long hcld sway. Today. there is no logiul m o n  
for the rerention and funher development of sucb caraclysmic.fw-power. Nuclear rcducrions 

no1 cnough. Sccuriry lies in the abolition of nuclear weapons and the mn-nrhening of 
international  la^.^'' 

The viewpink howcvc:, is incrczsiugly ernbraccd in the ~ ; c u l a r  rs wcll as the s a c d  omer. Mr. Les 
Aspin, Unired Starcs Presiaenr Bill Clinron's f i s t  Secrctay of Defense and former Cbairman of the 
House ~ . m e d  S c r v i w  Commiaec of the Uni rd  Stara House of Rcprcsenta&es, ~ k s s e d  a 
=duarion wmmcncemenr audiene a< the Massachuscm Inxituu of Technology in June 1992 as - 
follows: 

Nuclear weapons wcre the big cqualircr-the means by yhich the Unired States qud izcd  the 
military advanrage of irs adversaries. But now the Sovia Union has collapscd. The Unired 
ra tes  is die biggrn wnvenuonal powcr in the world. Thm is no longer any nced for die 

-- United Siarcs in have nucicar wcapons u an qual i rcr  againn 0th- powcrs. 

If we werc ro gel another crack at rhar m e c  wand, we'd wave R in a nanoseand. In f a q  a 
world widiout nuclear wcapons would d l y  be bener. Nuclcar weapons arc niIl rhe big 
cqualizcr bur now the Unircd Suarcs is not the c q u a l k  bur the eq~a1ui-e.~~ 

%m. OPINIO JURI.5 SUPPORTS TEE PROBlBlTlON OF W USE OF N U C W  WEAPONS 

This Memonal has anemprcd 10 show t h a ~  despire much flotNng of the legal -inu on the 
conduc: as well as rhc initiation of war ovcr the ycar;, thme mains today, as lately dmonmated by 
the world community's h o m r  a! the ongoing carnage in Bomia-H-ovina, an inheritcd commimicnt 
to -dards of humane condun witbin G i c h  belligvcnu can and m u t  operate. It bas anempced to 
show also rhat t h a e  Icgal stanaards of humane condun in time of war (the jus in bello) mun: be rrad. 
by any rational O: rwsonable intc-on, to prohïoit the u s e - w b i y  cven the t h .  of use-of 
nuclcar wmpons. 

It m a i n s  now ro w n f i m ,  in the absencc of any m t y  applying these srandards to the use of 
nuclcar weapons per  se, that these intemarional bumanitarian  les of armed wuflia arc undemood and 
Mdely acceptcd, as a rnaner of law as well as of morality, in prohibit the use of nuclcar wcapons (as 
bas becn argua! above); and, furdicr, that the physicai use of mcw w-ns a! Hirushima and Nagasaki, 
toeether with thcir psychological use by the nuclear weapon States in tbe cxerciw of their d a m e n c c  
policies, does nor erodethis opinio jmis-nor, thcrcfom, Che conscquent legal j u d g m a t  that the use of 
nuclur wcapons is prohibitcd under international Law."" 

"' Press Rele~:. P ~ m t  Obsmcr  Mission of th: Holy Sc; ro th: Uniud Nariom. 2 Daaik 1993. 

"' il may be that an cxaemely midi. mtaify "clch-.' wcapon ustd in a tntaily conoollable fashion 
in a purely military w n t e n  posing no danger to civilians or the covirunment would be able 10 escape, 
t i c  manifold ju in bel10 pronibitions diwusscd above. No suce w-n bar yet k n  inventcd and no 
such sccnario has eve: bccn cncounrcrsl in a r d - l i i e  m i l i q  conrcxt. De minimis non-curai l u ,  no1 
cvcn as an exception to a gencral rule. - 



A. The international humanienan nilei of armed connicr art aidel? undersiood and  
accepted to prohibit rhe use of nuclear wmpons as a rnaffcr of law 

~ u a b l y  the single mon  pmursive point to be made in this wnnecrion is the fac: L \ ~ L  in rhe 
ncarlv fiiiy y c a  since Hiroshima-Nagasaki. thm is lh le  in the audiorirarive literarurc ro indicare, 
e ihcr  explicitly or implicitly, thzt nucl- wcawns a n d w d i r r  arc not or should nor be prohibitcd bv 
the- humanim.an niles of armed conflia Which should corne rc no surprise. It is, for example. 
n&inely diEcult to imagine the U n i d  S ta ta  not dsrying rc a heinous violation o f j z  in bel10 ui 

atomic a&ck by Japan againn the United States or orher Allie. lcrrnory during World W K  ii. and 
notwithnanding the "saturation bombiigs" visi td by Amcriw f o w  a orber rima during that imïo lc  
wnfljcc. Writc F a  M e y m w i ~  and Sandmon i r a  m i n a l  -y: "A p m p r r i v e  o f  mlc rcversal is 
bclpnil in onenring our undestanding of rhe pmmt s!aw of nuclear w-nry aod matceic - 
docuine"'w-and, it ma? be addd, of intcmarional law. 

In faci, t h c e  is much to indicatc thar the use o f  nuclcar weapons. cnuinly  any k n o m  ur ic ipa td  
use, is and should & pimhibited by the humanitarian nila of armed conflict-althou0 sornnimes. as 
bciits a lcgal wrnmunity lacking  LI muaid cornmand and enforcement nnrcturrs, one mun rely for 
midencc morc on inference than iu oppsite. For exampl: one m o t  ovcriook that tinited Nations 
Gcncral k s c m b l y  Resolution 95(I) of 11 Deccmbcr 1946, which m g n i d  the piinciples o f  
international law fonnaliwd in the Nuremberg Chancr (kicludmg the defmirion of a "war crime" es 
cmbracing the "wanton desuuction of ciria, t o G s  or villages, or devasmion not junified by miliruy 
n-siry"; and of a "crime agains humaniry" as involving "inhumane a06 wmmincd s a i n s  m y  
civilian population"), w u  adopted by unanimous vorc aboui a .u and a half @er the Kivmt o f  the 
nuclear e e  in July-Augus 1945.u" Nor cm one overlook, for furdiet examplc, ha! the four 1919 
Geneva wnvmrions on the humane wnducr of wxXY have bcn the subj- o f  widespresd and 
csxn~ial ly  unqualiiied adoption h m  four to fivc ycan airer the advent of the nuclcar age ro rtiepresenr 
duy. Exccpt for zhe few s e l f - i n t d  nuclear powm th& as ctriicr àixuss& have xiughr- 
i m p e r i d y  and q u a b l y  in violation of ihc law of w u a - t o  exempt nucl- wcapons h m  the 1977 
Protcrcol Additional No. 1 to the 1949 Geneva convcntionqW tbere is no knowa e v i o m c  thar any 
Srarc, least of al1 any non-nuclcar wcapons State, cvs bas wnta ted  that r h a e  1949 convmnons 
prohibit irnplicitly, even if they do nor pmhiinic q l i c i r l y ,  the use of nuclear wcapons. Not evm al1 the 
decland nuclear wcapon States (mcluding now Belanis, Kzdbmn, and Ukraine) apF u, have done 
so. As one internarional law scholar observcd in 1983, r c f e g  to the undentandings adoprcd by the 
Unircd Kingdom and rhe Unircd Starcs purporiing ro exempt nuclear wcapons from the 1977 Protocol 
Additional No. 1 to the 1949 Gmwa conventions, "[nlot one non-nuclcar wcapon Starc h a  followed 
suit and none appears inclhcd to do so. Tbc non-nuclcar wcapon States, it e m s ,  arc variouly 
commintd to the wholesale prohibition of nuclcar weapons or, in the alternative, to dieir rgulaiion 

'" U.N. Doc. W-36 (1956). 

"' Su.~ru note 47. 



.. 
accoraing to the laws of war mon w n r l y  a.riculated..""' Validating this oàservarion &Y, for 

exmple.  numerous pronouncemenu of rhe mcmàer S ta ra  of die Non-Aligncd Counmes rssening, inrer 
olio, he i r  perception of the wsu and dangers of the nuclcar amis race, thcir wnccm to achieuc gcncral 
and cornpletc disamamen\ and "dieu rejjecrion of ail thcones and concepts purporcine IO juni- the 
vssession of nucl- wupons and theu use under any'circumsfan~es""~ which, the? have ~ p e a t e d i ~  
mainuined, "would also be a crime q a i n n  hurnanity."- 

Fomnately, one necd not rely exclusively on inferencc to prove the point %mg made here. Tnerc 
m p l c  cxplicit s i p a l s  to subnanriatc a far-flung conscasus o r  opinio jmfs bar the use of nuclca  

wEpons would, excepi possibly in the case of die detanation of an as yet uninventcd "cleui" nuciev 
device in an e m m c l y  limited bditional badefield sclthg, violare the humanitarian nila of amed 
confiin. It is, i n d d ,  for rhis very m o n  thaf one som&a h e m  the spurious argument that these 
leazl - ,u]es do nor intcrdin the use of nuciur wcapons b u s e  they p&e the invention of such 

' Pangaph 8 o f  die Final communi~uS of rhe Mcrring of Minisrcn for Foreign Anairs and H u w k  of 
Delcgafiom ofrhe Mmunui f  ofNon-Aligned Counrries ro t k  fon'psccond session of the United Nmions general 
Assemb(~, hcld in New York 6om 5 to 7 Onober 1987. rcprinred in 11 THE THIRD WORLD WrTHOLoT 

SLIPERPO-: Tif€ COUECED DOCUMPm OF THE N O N - A U m  CO- 549 (0. Jaakowiücb. K Sauvaot 
Br 1. W c k  &. 1993). 

lY P w h  47 o f  the F@en of rk C h i r m  q f r k  Eigii,h C o q m m  of Hendr ofS lme or C-mm! 
ofNon-Aligned Counrriec. bcld a: H m .  Id SC~>LP;D~CT 1986. nprimed in 11 iliE fwu, W O W  WiTHOUT 
SWEWOWEKS: C O U E z T D  OF TIiE NON-AIJGNED COUNlXES 168 ((0. Jmkowiuch. K. 
Sauvant & J .  Wcbc: cds. 1993); m b  52 of the Fincl c o m m u n e  of the Minisfeinl Meaing of the CO- 
o r d i ~ l i n g  B U ~ C F Z  o f t k  Movemenr ofhion-Aligned Coirnrries, held rn Niasi4 5-10 S c p v m k  1988, r q r i w d  
in 1 1  Tif€ THIRD WORLD WITHOUT SUPEWQWEU: % CQLUCïEû DOCLIMEITn OF THE N O N ~ A U G ~ ~  
C o n m  549 ((O. Jankouiü& K. Sauvant & J .  Webcr 1993); W b  8 of me Fiml commvniqliC of r k  
Minisrniol Merring of r k  C w r d i ~ i n g  Burem of the M m &  ofNorrAligncd Counniu.  held ax H m ,  17- 
19 M a y  1989. reorinrcd in 12 W- TETLO W O U  WTHOUT SVPEXWWERS: THE CO- Docl- OF 
T E  NOK-AucMD C O W  549 ((0. J d o w i l ~ c h .  K S u m l  & J .  W e k  cds. 1955). 



wc?ons  or orhcm.isc fzii IO mention rhcn by. n ~ e . " "  To avoid rhc auiho~urir~cncss of & e  
ansensur ,  the very relevane of the humzniruian mles of &cd conflict to nucla. w u p - .  is aenied. 

1. Opjnio juris as oprcsscd in Unued fiafions Gencraf Asscmbly rcrolubns 
m d  simiiar qwcis ions ~ f p u b l i c  p d i q  

AD carly exampie is 1961 United ?kions  Gened Assernbly Rtsolurion 1653 (?XI) aoclaring "the 
usc of nuclcu and diemonuciczr wcapns" Io be (a) " w n w  u, tne spi ri^ l e m  u i d  aims of the 
United Nations ana, as such. e dim viola~ion of rhe C b  of the United Nations," (3) " w n w  CO 

b e  mies of international law and to the iaws of  humanity,' and (c) "a crime -ainsi maakind and 
civilirarion."'"' Ir is mie thZ ~ ~ ~ l ~ r i o n s  of the U.N. Guicral Asscmbly are nor presÜtnptiveiy 
binding on the U.N. mcmbcrship bsause  h c y  do nor "legislate" in the commonly undernood domesùc 
Iaw scnsc of that rem. Bur this fau dcm not d m y  tbeir pmbiry as expressions o f  jun'dical op&ionl'" 
or, rr Professor Rosalyn Higgins of the London School of Economia has put if-, as "dclarations of 
conwiously legal (for example- and chxi by Profasor Higgins-the. Gacd Assembly's 
1946 f i m a r i o n  of the Principles of International Law Rcwpiztd by the C h m e r  of Nuremberg 
fnbunal;"" for mother, rhe Arsanbly's 1970 Declaration on Principles of  Internarionai Law 
Conmrning Friendly Relarions and C u o m t i o n  Among S a c s  in AuarOance WiUi thc Chancr of the 

* Thc spuriou n w r c  of Ibis argumat ha k n  noted by Rofasor Wcxan as follows: 

Thc aqunmt [bai thc humaniwan rula of armcd coniiia do not apply k u s c  they pr&c the 
invation of nuclcar w-ns or ohmvise fail xo manon t h a  by namel is mily  dissiscd. As a 
varianr of die spuriou thais thai nudcar w q a n s  uses 8c wiLiout Icgd consPwr in rhc bswce of an 
q l i c i t  ucaiy ban, it fails to hccd the m u l t i f d  nz%m of the ~ a a i o o a l  l aw-ming  syxcm. Qkiag 
a viov of lcgd process rhar no one would d8c acc,~ in Iac domestic spherc. Mormvc, legal rula 
typicaily an inrapratd t o m w m ~  manas not p = c i £ i d y  mcciriond-ofrm nor c v n  contanpl&-by 
theu formulaton . . .. AS =cd by rhe 1945 Nurcmbcrg Tniund whui d l e d  to adjuaicuc wmplahts 
about previously undefinai 'aima qainn hmnaniry" and orha aima, '[die law of war] is not natic, 
bur by wntinud sdapfauon follows the nceds of a changing world.' Fially, confrrming thc ürst poinS 
the well h o r n  [de] M a r r a  C l a w  . . . was formulard ucacly to covcr such lacunae . . .. Wcapans 
and laaio no1 dealr witb specifically in the variou t a u  zhzulating the laws of wa. thus runain 
noncdiclor wnmaincd by thc principla of intanHional law. inciuding thc countcrjaizncing principla 
of humaaiiy and rnilicary nacrrity. and-no1 to be forgo--%= dinara of thc public wascicacc.' 

'" GA.  Res. 1653, U.N. GAOR 16th Sus, Supp. No. 17. rn 4, UN.  Doc. M5100 (1962). 

"' O b s m a  John Norton Moore: - G a d  ?!bly roolutionz takco donc . . . can be cMdence of 
intcrîaiional law; thcy cm. in srcas of popuiar mpr;uu, pcrna35 rcficc d m  coawnnrs or c v c  i d  in crcrPog 
i r  . . .. 1. N. Moore. fiucleri W e q o r ~  riie L7U: W z i n g  S ~ m e g i c  Srabiiiry in N W  W-&HS AND 
LAW 51. 53 (A. Miller & M. Fcivcidn &. 19%). 

:" G.A. R6. 95. I n  Sas.. z IIG, U.N. Doc A136 (196). - 



Unired NationsuY). And the mor t  is this mie when the General A s x r n b l y  ttsolurion is aàopted b'. 
a subsmr i a l  worldwide wnsensus, as happened with Resolution 1653 o.'Y' and wiicn t he  
essenrial substance o f  the rcsolution is repcated ovcr and over again, as also happened wirh Resolution 
1653 (XVI), and not j u n  once but ax least e i@run  tima since 1961.- cach rime by incrcrsingly 
iargcr m a j o r i r i ~ . " ~  

lntcnat ional  law rcmgnizcs that the i n t c p r s i o n  o f  a m a y  bc affccted by the suuswuen; 
practicc o f  the panies :O i~ including voring in the ~ c n e A  Asscmbly in favor of o n e  intcrprctrrjon or 

- 

'-" Supra note 100. 

'" Rcsolurion 1653 0 was p a s 4  by a vote of 55 10 20 with 26 abnmtions. h i c h  sug&aÿ a much 
mallcr cons- than in f a a  was rhe case. As Chichele Fmfcssor o f  Public Intanaùonal Law ar: Oxford 
Univcrsiry Ian Brownlic p o i n ~  ou& 

[t]hc only votc c m  agahs the rwlut ion fiom f i c d  and Asia was rhar of Naionalin China The h i n -  
Amcrican. Sta ta  largely abnained, as also did the Scandinavian Srates. Ausui& and çcnain p o l i t i d  
associaes -of the W a r  in Asih W u  is iotarning about thc voIing pancm is. howcvc, the faci thu S u e s  
rcpracnting a varicry of palitical arsociatioas are to be found in the majority vote. Tbis wrr dm& fio.on 
the 'non-aligncd' Afican and Asian Sratcs. somc A f i m  and Asian S m a  with Watcrn l a i n g r  such zs 
Nigeria. Lebanon a d  J a p q  Mexico . . . and-the Communin S m a .  Mmks of NATO (a= fiom 
Denmark and Norway), tognhm with Aumaliq h1and;New tciland Spain [unda  Franco]. SOL Afiw 
thrm Cmnal Ammcan rcpublia w d  Narioadin China. voud qainn thc raolmion. 

1. Brovmlie, Somr Lego! Asprcls ofrhe Use offlucfenr R.nom, 14 IKT'L & COMP. L. Q. 427. 438-59 (1965). 
in ohe r  words, exopt  for rhc United S m a  a d  other self-inrp-ared nuclur  wcapons S m a  and S t a tu  
sipificantly dcpcndent upon rhe United S u a ,  mon of b e  world vorcd for the rwlurion. 

. 

See. cg., Raolunon on the Non-use of ~ o r u  in Lntmarionai Rclarions and Permanent Rohïoitioo of the 
Usc ofNuclcar Weapons, G A .  R a  29j6, U.N. GAOF!. 20th Sas,  Supp. No. 31, aï 5, UN. Doc':.~/g7j0 (1972) 
(72 in favor, 4 o<kse4 41 abn&rions); Resolution on Non-use of Nuclur  Wwpons and Revention o f N u c l w  
Wcapons, C.A. R a .  j 3n lB .  j 3  U.N. GAOR. Supp. No. 45, a 48. U.N. Doc. M 3 1 4 5  (1978) (10; in favor. 18  
oppose4 18 abnmrions); Rcsolurion on Non-use of Nucicar W a p n s  ' a d  hven r ion  of  Nuclcu Ws, GA. R a .  
34/83G. 34 U.N. GAOR S u ~ p .  NO. 46, at 56. U.N. Doc. Ua4146 (1979) (112 in fivor. 16 opposed, 1' 
absentions); Roolutioo on Non-use of Nuclcar W-ns and h c n t i o n  of  N u c l a  War. GA. R a .  351152D. 
35 U.N. GAOF!. Supp. No. 48. H 69. U.N. Doc. AB5148 (1980) ( I I3  m favor. 19 oppose4 14 sbncntios); 
Rcsoiu?ion on N o n - w  of Nudcar Wcqwns a d  Prcvcotion of Nucier Wax. G A .  R a .  361921. 36 U.N. C A O R  
Supp. Na. 51. ar 64. UH. Doc A136151 (1981) (121 in favor. 19 oppose4 6 abnenuans); Rwlution on the 
Convmrion on Ihc Rohibnion of the Use of Nuclcar W-ns (with annacd Dmï Gmvcrition on the Prohibition 
of rhe Uw of Nucicar W ~ p o a s ) ,  G A .  R a .  45/59B, 45 U.N. GAOR. tu 117, UN. Doc Al49779 (1990) (125 
in favor. 17 oppose4 10 abmtiaos) ;  Raolv ion  oo tbe Coovmrion on the Prohibition of  the U u  of Nucleu 
Wcapans (wirh annered Dr& Convention on rbe P;o&birion of b c  Use ofNucirar W ~ p a n s ) .  C A .  R a .  46D7D. 
46 U.N. G A O S  u 127, U.N. Doc. AJ441674 (1991) (122 in &or, 16 oppxd. 22 sbnmtiorrs). Scc dro tbe full 
list sec Appcodu B. 

=' lt is helpful ia note rhst the vo ta  cm in of <hsc many pan-196 1 iuolurions m m i n g l y  included 
v o t a  by Stara thaf bad eithc; voed agaim or abraincd in ibc vote oo Rcsolution 1653 0. includin$ Balivir 
Brazil. Chile. China. Colombia. &na R J ~  Ecuador. El Salvador, G-al& Haiti. Honduras. Iran. Mdaysir. 
N i q u q  Pakisran. Panama. P-y, P m .  Philippines. Thailan4 Uruguay, end Vmczziela (man! of thCu - 
counmes proxinue to. rnd dc;>cnacnt 04 the Unitcd Srara). 



snober. 1i rhus is fair to conclude inat G e n e d  Assernbly and simil- msolurions inrerprering the 
conventional and cunomary laws of war also amount IO a pacricc thar may clariS e n d  scnle kg-1 
issues. As Judge Jcssup pointcd out in his dissatine opinion in the South R r u r  4fiico Cases 
(1966), '~ '  the judicial task of the Coun, as in that case, is ta interpet the inmumenu pmscnrcd to 
it  (e.g,, die U . ~ .  Chaner) 'by applying contcmprary international wmmuniry srancixns for which 
raremens in General Pssembly rcsolurions pmvide proof.''" 

any evenL l e s  there bc any doobr &ut the vaiidiry of the opinio jurir expmsed in the 
aionrncnrioned General Asscnbiy rcsoiutions, ir u inmuaive ta noie the pieas of ihe rnemèer Srnes 
of the Non-Aliped Movemnl, many of thun sponsors ofthe Gmcral Assnnbly rcsolurions. rqaxad ly  
qpeziing for nuclear disarmament on rbe punds, infer alia, b a t  %e use of nuclear weapons would 
. . . bc a crime ~ a i n n  h ~ m a n i r y . " ~  Pahcularly norewonby in this connedon is an spccially 
forcefui srarcment IO the Unircd Narions made by Lndoncsia on bchalf of the Non-Aligna! Movcmcnf 
in Novcmber 1993. Srared A m b t s d o r  Nugmho Wisnumw: 

The advent of nuclear weapons bas addcd a new and fi_ehrcning dimension to ihe potentiaIiues 
for world ca-phe. Their possession conninites an u n p d e n r e d  t h  to human socicry 
and civilization. For what is ar d e  is the mon  fundamental nghf of humans and nations, 
which is the nght to their vcry swiva i .  Despire t h a e  self evidmt and principal concems, rbe 
ma-ior p w e r s  have s h o w  a callou d i i g a r d  for rhe global calamitous wnwquences rhu  
would surely cnsue the use of nuclear weaFns. . . . m h e l r  use as a deliberare polirical 
dccision m a i n s  a 6ightening possibiliry for thc p a i  mc.ioriIy of nations. . . . Hençe the 
immoraliry and illegaliry inhexnr in the pmcnt  situation cm no longer bc perpemed."" 

South Wesr Afiica (Eh. v. S. Ai-.) ( i i k .  v. S. A t . )  ( S m n c  Phasc), 1966 1.C-I. 6 

" 7  Sim. ilarly. &c sole arbimor. Profaxir RCnC-Jan W u y ,  inrhc 1977 d i t 4 o n  b a w ~  Tc- @ers- 

Pe~oleum and tbc Libyan Arab Rcpublic lookcd to tbe vota of S r y a  on United Natjons h c r a l  Asscmbly 
ruolutions IO bclp daamioc &c cwornuy inrmiariooai iaw wpligblc to naionaiidons of forcip p m m .  
See Tpcaco û w r s u u  Pmoicwr Co. v Libyun Arnt Repblic, Award on the Menu of 19 Jmuary 1977. 17 h7'L 
L f f i ~  W T S .  1. 30 (1978). A notable u i d  notcwody domaric Law i . c e  in which G a d  Aswmbly 
raolurions bave provided proof of aateqmrary inmazioaai wmuniry sandsrds may bc found in tbc case of 
Filin~gi v. Penn-Irda, 630 F. 2d 876 (1980) whmin b c  Unircd St .zs  C4un ofAppeaLr for rht S a n d  C i i 1  
hcld tbu i o m  war prosibitcd undc inmationai law. ar, cvidmced in pan by W.N. dœfrraiions [which] Ue 
s i p i f i m l  baausc rhcy sp&@ pi& pmision the obliga!ioa~ of rnnibc: m.ons undc the Cher . '  Id. 
ai. 88;. 

"' Sec nota 246-247 and smimpanying te- sqrc. .. 

'' SUemcnc beforc &c Fim Conmi- of thc F m - E i a i  h i o n  of mc Gmcral hsscrnbly w W f  of 
Non-Alipcd Counma on Drr? Rcsolirnon NC.lf48L25. 19 h ' o v c ' k  1993. Pr;ss Rclesc of the Pcrm?JK3t 
Mission of rhc Rcpublic of lndonaia 10 rhc United Nanoa. 

- 
. . 

6; .. 



. . 
11 is inmunive IO note, too. the hisrory surrounding Genenl.Assenbly Resolution 2145 of 19 Dcr i 'bcr  
1968 on Respcci for Human Ri&= in Armed Conflicrr:~. Adoption of the resolurion involved a 
rcquen by the Soviet delesarion for the delerion of a provision "that the genenl principlcs of waz a ~ p j v  . . 
to nuclcar and similar wcapons." Tue dcletion was allowed, but only ovcr the objccrions of the Unitcd 
Stares rcprcsnrative who maintaincd bar the laws and p ~ c i p i e s  o f  war "apply as well to riie use of 
nuclcar and similar wapons," and only on the und-ding thar the remainimg provisions would apply 
regudless of rhe n a m  of the amicd c o n f i i ~  "or the kinds of .wcapons u~cd."~'" To this may bc 
addcd rhe spirit and subrmcc, if not the praise lac:, of die Final Document of die United Narions 
Gcncral ksernbly  Spccial Session on D i s~mamcn~  adopud 30 June 1978.>'Y 

2. Opinio juris as aprc~scd L? jdkiai  aicirions 

Anotha irnponant expression o f  opinio jwir thar wnfnms mat rhc bumanitarian rules of amicd 
conflin work to prohibit nuclear wcapons and d m  is found in the widely acclaimed Shimoda Cae, 
a suit brought by five indiviauris against the Japanac govanment in 1955 to m v c r  damages for 
injuries alleged?y sunalied fiom rhc aromic bombings of Hiroshima and Nagasaki and dacided by the 
Dis r in  Court of Tokyo on D&cm'm 7, 1963, the trvmiy-smnd annivmary o f  the J q a n a e  nuprise 
anack on Pearl Harbor.'o' The case is irnporwt botb for N thid-parry decision-making genre, a 
wcll-knovm scarciry in the intemational lcgal order, and for the faa thaL, sa far as is known, ir is t5e 
only ancmpt by any court of iaw anywherc IO wrrstle with rhelcgal implications of nuclear &are. 
Uhimatcly holding char the claimank bad no l e p l  b v i s  for m v e r i n g  dvna+s h m  the Japanae 
govemmcnt (because of Japan's waiva of war-injury claims in its 1951 P m  Tm? with the Allicd 
Powers), the court also rcachcd the principal substantive conclusion tha! the United States' bombings 
of Hiroshima and Nagasaki were conauy  to intrmzxional law in gcneral and the laws of war uur in 
bello) in particular. The dccision w v  nevcr appealcd by the five plaintiffs, apparcntly b u s e  they 
w m  sufiicimtly satisficd by the fmding of illcgality ro In the INgation lapse. Bm neithcr was it 
appc-Id by the Japanae g o v m a t  cvcn tbough Tokyo had contendcd that the atomic bombs w m  
ncw inveririons and for this -on not exprcssly c o v d  by &e anventional or c u s r o m q  rules of the 
intemationd law of war, sincc rheir use sas not q r r s s l y  forbiddes th. argued (mm in the face o f  
Japan's diplornatic p ro tm at die rbne of the bombings). tiie w u  no legal b a i s  upon which CO prmnise 
a claim for compensation. 

The Japanesc govcrnmenr's argument w u  vigorousiy r e j a d  by the coun. Ln an opinion rhat 
accords with the bat nadirioos of judicial conwwativixn, namcly, n ~ w i n g  the dispositive issue to 
the p t ~  a c n t  possible, it d a l t  not wi-h the legality of aiomic w-ns as such, only wirh the 

23 U.N. G A O S  Supp. No. 18, a 50, U.N. Doc. hÏ218 (1968). Se dso U.N. G a d  Aswmbly 
Raolution on Baric principics for thc R o r r r i o n  o f  Civiiian Populaions in Armed Confiins. G A .  Ra.  2675. 
25 U.N. GAOR. Supp. No.  28. ai 76. U.X. DK. A18028 (1970). 

=' AS in U n i r d  S U S  m't o f  the AU Ford ,  Wra'4AnONN U W - T H E  COhDUCT OF hR.- 
CDMUCi N ALR OPEUTIONS 5-17 n.18 (AE'.IIO-3l, 1976). 

"' GA. Rcs. 5-1012, U.N. GAOR. lm S p i d  S a . ,  Supp. HO. 4, a 2, U N .  W .  AlEl014 (1978). 
reprint& in 17 hT'L LEC.  MA^. 1016 (1978) and 2 ihmAllOSM LAW AND W O R U  ORDm: BASIC 
DXLr?.mTS ( B : W a i o n  ai 1994) as -nt U.C.6. 

'" Reprinted in [1964] JAP. AMI. LKT'L L. 212 (Englisb PXLS~.). 52  W'L L. RLls-626 (1964). 



legzliy of their use -ainsi Hiroshima and Nagasaki. The wun ' s  principal fmdings arc convenienrly 
surnnarized by Richard A. Falk the Alben G. Milbank Proicssor of intcrnarional Law :rd Prjctice a: 
pnnceron Univcrsiry as f~ l lows : '~ '  

( 1 )  Inrernational law forbids an indiscriminare or blind amcl; upon an undcfendcd c i y  Hiroshima 
md Naezsaki - wcre undefended; thercfore, the macks werc ilieeal. 

(2) Inremarional law only permirs, if ar d l ,  indiscriminate bombing of a aefenaed ci. if ir is 
junified by m i l i G  necasiv ,  no m i l i w  n-ip of suincien1 m-inide wuld be 
d u n o m t e d  hcrc; tbercforc the aaacks w m  illegai. 

(3) inrmarional law as ir bas specifically developed to govcrn amid bcrnbmhcnt might bc 
mctched to permit zone or rn bombing of an uicmy ciry in which m i i i w  objenives werc 
concznûated; thm w u  no concentration of rnilirary o b j a i v c s  in either HLroshiia o r  
Nagasaki; th&foh, no legal b i s  cxim for confading thar the atornic arfadis mi@ bc 
ailowable by malogy to zone bombing, h u s c  evm tbe laner is le@, if at d l ,  if d i c d  
againsr an axa wnraining a c o n ~ n a r i o n  of milirary targers. 

(4) International law prohibits the use of w q m n s  end belligc;en~ means that produu unnecrssary 
and cruel f o m s  of sufiering as i l l m t c d  by the prohibition of lethai poisons and ban&& the 
arornic bomb c a u s a  sufitring fa. mor- severe and encnsive than the prohibired wcqmns; 
thmforc, it is illegal to use the atoLFc bomb ro dk belligercni objccives: 

(a) that is. the dury to ~ 6 a i n  h m  causing u n n ~ s a r y  suficring is a principle o f  
inrernational law by d i c h  al1 b e l i i g m r  aniviry is tesci, whcrher qxcificzlly rcgulard 
or nog 

(b) that is, specific prohibitions anbody a wiacr principlc and rhis principle exunas tn new 
wcawns developrncnu not fo-n a! the timc wiin the sp&ific prohioition was agn=d 

-upon. 

hponantly,  the Shimodo coun was advised by  th^^ aircinguishcd Japanae professon of 
international law, appointcd by the hem beause  of their wmpeence to andyzc the lecal problms zf 
issue. Acçordingly, rhough conmporary knowledge about the devasaring c f i s ü  ofnuclcar wcaponry 
probably would have caustd the wurt and iu diniriguished advisors to be yct more cizumrpcn aboa 
the boundarjcs of rnilitary n-si., this sole judiciai anernpt IO r s ~ s s  the hurnanimran mies of annd 
confiict in rclarion to the use of nuclcar wcapons in warÏan: &es on addcd opinio jmir sipificance. 

3. Opinio joris as cqrnscd  in &< w h g s  of "highly q@udpublium" 

Cornplcmcnring the forepoing is the opinio jmir that is to bc found in "ihe w h i n g s  of tbe m o n  
highly qualified publicins" h i c h ,  m g d c  wifb judicial dsisioos such as  the Shimodn dacision jus 
descr ib~d , '~~  this Coun ir a i n h o M  by h . c i e  38 of irs g o v c a h g  m v  to q p i y  "as subsidir?' 

'" Ri Falk. 7ne Shimodo Ccre: A Le-gol Apprnircl of ris Atorn~c Annck vpon H ~ r o s i i i r ~  aidNaga~ab, 59  
AM. J. W ' L  L. 759,  776 (1965). 

"' G e  iexl accnmpanying notes 246 aod 247.  r~,orrc. 
- 
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mcan for the detcminarion of rules of law." IVhile these teacnings diffe: in emphasis and n u n c ,  aqd 
while a few dissenr bom the thesis of this Mernorial a l ~ o g n h e r , ~ ~  in pan on the o u i s p m t l y  
dubious. grounds t h a ~  rhough widely undemood ln bc globally dcirabliring. nuclcv wuponr art 
n-ssary for global rabiliry:"" the van majoriry of the scholars who have addrcssd the topic 
c l w l y  favor the vicw rhit rhe use of nuclcar wupons gencraIly would violarc the humanirarian mlcs 
of wnflicr A px ia l  lining is al1 bat is possiole ber,: 

C. Builder & M. G n u b a d  THE ~ T E W A T I O N A L  L*W OF AFAED CONNCT:  BUUT UT IONS FOR 
THE CO NO^ OF ASSURED DESTRUC~ION (Rand Publicarion Sen'a R-2801=FF. 1981); F. 
Kalshovm, CONSi7A!JJE ON THE W A G ~ G  OF WAR (1987); R Lificn & R. F a  ~NDGCNSIBL- 
WEAWNS (1982); E. Meyrowiq PROHIBlTlON OF NU- WEAPONS: ïE RELEVANQ OF 
I M - m n o ~ a  (1990); B. R6lllig THE ~ P A C T  OF N m  WEAWNS ON immwnow 
-4770NS AND ~ N E W A T I O N A L  b W  (1982); G. Schwarrcnbagcr, hn L E W  OF N W  
W ~ N S  (1958); N. Sin& N m .  W ~ N S  AM, ~ ~ E F . N ~ o P w  LAW (1959); N. Sin& & 
E. McWhinney. NU- WEcSONS AND  ERNA NATIONAL LW (2d cd. 1989); J. Spai&c, Thi 
ATfJMIC PROBIEH (1948); C. We~amanUy, N U  WEAWNS ANû SCIENnnC &SPONSIBILIN 
(1987); D. ArDess, Tne Inremmional Law of A n d  ConJiu m Lighi of Conremporq Dumence  
Srrategiec Ern.09 Promires or Memin&I Rrrraini?, 30 M C G u  L. J. 89 (1984); 3. Bleimaier. 
M e m  Weapoiu and Crimec Agoim! Hummiry under Irilcnrmional iaw, 55  CA^. h W .  161 
(1990); F. Boyle, Tne Relcycmcr of Inremmionnl Law IO rhe "Pmadox" of Nuclear Dermence. 80 
Nw. U. L. W. 1407 (1986); 1. Bruunlie, Some Legd +etc ojrk Use of Niltlem Waporrc. 14 
WL & COMP. L. Q. 437 (1965); E. Csmcn, Tm nlegalip of Nuclem Weqoiu. 3 U. TOL L. 

-. RE. 89 (1971); B. Chimni, Nrrdem Weqom ami h e m a r i o n d  Lmu: Some Refieuiorrc, in 
hTE?iUTlONAL h W  IN TRANS~ON: ESUYS Di MEVORY OF JUDCE NAGENDU SLNGH 137 (R. 
Pathak & R Dhokalia 4 s .  1992); Convin, B e  Legaliry ofNuJear Annr ünder Imernmional iuw, 
5 DiWsON 3. W L  L. 271 (1987); R Falk, E. Mqmwin  & J. Sandcrsoq N d e m  Weqaiu mid - 
In~erzldional h, 20 &UN J. LKT'L L. 541 (1980); 1. F n 4  Inremmional h Prohibiting the 
Firsl 'Use of Nuclem Wqonr:  &ring Prohibiriom m h ~ i o n a l  Lmu, 12 B U  PUCE 
PROPOSAI3 21 (198r -  nLc Nuciear Collision Cowse: Cm hrrrnmional Law be of Help?. 
14 Dm. 3. LIT'L L. & POL'Y 97 (1985); H. Fujita, Fi& Use ofNucfem Wcqoom: N d m  Suategy 
vs. Inlemarionaf h. 5 KANSrJ U. REV. L. & POL 57 (1982); The Pre-Aromic Lmv of Wm 
and iü Appliuibiliry 10 Nuclem Wmjare, 6 KANSA U. W. L & POL 7 (1985); Srarrrs of 
Nuclem Waponc in Inrernmionai Lmu. 7 Ku&u U. W. L & POL 1 (1986); N. Grief Legd 
Challenges ro rhe Linired Kingdom i Nuclem Defence Policy, 1989 PUB. L. 541 w i t c r  1989); 
Kennedy, A Crirwue of (mired Srmcr Nuclem Deterence T ï o ~ ,  9 BROOKLYN J. 1KT'L L. 35 
(3983); M. Lippman, NucIem Feqonc  mtd Inreman'ond Law: Towmds o Declmmion on the 

S e .  cg.. H. ALmond Dclareuc rmdA P o l i q - û r i a - '  PPoJpeinic on rhe k g d i 9  ofNuclup Wcaporrr. 
in NU- WWNS AND L W  75 (A. Miller & M Fcbrcidc cds. 1984); J.N. Moore. q r o  no= 249, ar 51; 
W .  Reinan, Dcraruicc mdlmmxziomd Lm: in N u  W W N S  'S h W  129 (A. Mler & M. Feinrcidc 
&. 1984). S e  also R Lisle. Remmk: h'uciez W c p o n r - A  Conr-iue Approach IO T r q  Inrcprumion, 
9 B R ~ K L Y N  J. LKT'L 1. 275 (1983): E Ronow, Lc m e  a Lgol k i r  for Nuclem Dcro-rcnce Tieory md 
Po/iCy?. in L A W  AhIl TiâE N W  DEBAE -PROCEri)CNGS OF THE CANADlAN CONEPB4CE 0.I NUQEAR 
WEAPONS AND THE LAW 175 p. Cohm k M. Gouin &. 1988). 

-A7 See, e.g., 1. N. Mwre. F r a  oolc 250. ra 53. Thc dubious e i r y  of cbc Pgummr is made rnmifa; by 
rhe i-nercnr insv&iliy of a nuclcu m e d  and prolifcaring wor14 bncfly uinsidcrcd &-Saion Vii(B), ruprc. 



Prevenrion cxd Punishinent ojtne Crime ojfv'uclear iiumuricide. 8 LOY. L. A. Lh" i '~  6: Cosp .  
L. /&W. 183 (1986); -, Firsr Srniire Xuclecr Weapor~ and r i u  irrsri/iaO;li~y of Civil rts~slancc 
under inlemariona/ Lm: 2 TEMPLE LhÏ'L & COW. L. J .  155 (1988); E. McGrath. X d e c  
Fec~ons: Tne Critic o j  Corncience, 107 M i i .  L. LE. 191 (1985); P. Menon, Eiirn:nc:ion o j  
A:uc/em FeaDons: An Im.oerarive hieed 10 Preserve the Hummi &cej-om hincrion,  30 UV. DR. 
W A ~ E  $3 (1991); E. Meyowic, The Opinions of Legd Scholms on the Legoi SI--r 0.;' 
Kuclear Wec.~or-c, 24 S Ï M ' .  1. W ' L  L. 11 1 (1987); H. M e p w i p  Ler jurir~es a ' m m ~  /'arme 
nuclinire, 67 RLY. G-i. LKT'L PUB. 820 (1 963); , Le Smul  d a  Anne3 Nucléaires en Droi; 
Inremarional. 25 G W  Y. B. IKT'L L. 219 (1982); - Lc Régime det A n n a  fiucléaires 
Selon le Droir de /a Gueme. in h U Y V . 3  AND THE NUCLLU DESAE - P R ~ ~ ~ D I N G S  OF 71-Z 
C ~ A D I A N  C O N E X S E  ON NUCLSrR W ~ N S  AND THE h W  398 W. Cohen & M. Gouin cds. 
1988); V. Vanda, N d e m  W c q ~ o m  a d  the Righr to Pcpcc M e r  lnlmarional Lmv: A 
Fto;àornenral ChalIrnge, 9 BROOKLYN J.  1Ki 'L L. 283 (1982); 1. Pogany, NycIe~~r  W q o m  ad  
Selj-Dejeme in inrcrnmiond Lmu: An Emerging S!&dfor a Nudem Age. 59 N.Y.U. L. m. 
187 (1984); B. Polebaun, himional Sel/-De/nrre in Intenimonal h: An Emerging S ~ m z b d  for 
c Nuclem Age, 59 N.Y .U.L. LW. 187 (1 984); P. N o n e ,  Tm Applicubiliry of MIitmy Ncccssiry 
in the N u l e m  Age, 16 N.Y.UJ.ML L. &POL 701 (1984); A. Rosas, Negmirc SecAiry ms'Non- 
Lise ofhiuclem Weapom, 25 G m  Y. B. WT(L L. 199 (1982); k Rubin, h'udecr Weapons md 
ln~ernarionol h, 8  FLET^ FORUM 45 (1984); B. W m o q  A m e r i n g  the Nuclem Quctrion: 
Tne Modern b u y r  2 Role. 9 BROOKLYN J .  W L  L. 203 (1983); 2 ,  Nuclcm W e q ~ o m  Versus 
inrernariono/ Lw: A Contesual Reassecsmenr, 28 MCGU L. J. 542 (1983); , Nuclem 
Weapons madin~ema~ional LPW: Prolegomenon IO Generd Rlegaiiv, 4 N.Y.L.S. 1. h ' ~  & COMP. 
L. 227 (1983); , Nucieor W e q o m  and inremmional h: niegaiiry in Conrur, 13 DmR 
J. INT'L L. & POL'Y 1 (1983); - Nudear W e w m  a d  the Aerpomi~il iy  of rhe Legal 
Proiesion, in LA- hM) TI- NUtLFAR DEBATE-PROCEIDINGS OF Ï I  C.LNADW?J 
C o h i E  ON N u C L E . ~  W ~ N S  A ~ D  TE b u ,  291 (M. Cobcri & M. Gouin ais.  1988). 

To ~ + a e  lcarned ttachiogs may be a d d d  die following: (a) tbe opinions o f  internuionai law ~ c h o l m  
Alfred P. Rubin (Profasor of Intmazionai Law', Flncbcr Sc'nool o f  Law and Diplomacy, Tufrs 
Univeni.) Francis A. Boyle CPmfcssor of Law, Univcrsiry oiiilinois). and B u m  E. Wcsron (Bcssie 
Dunon Mumy Pmfessor of Law and Associale Dean for Lotmarional and Comparative Legal Snidies, 
Tne Universiv of Iowa) in their capaciv as judges in an "unofficizl" t-ial beforr the Pmvisionzl DisP;ct 
Worid Coun of the Fedcrarion o f  Earh in re More t h  50,000 Nucfem Weupodw (eacn holding 
thar rhe humanitanan r u l a  of armed confiic: eirhcr prohioit or wvertiy c d 1  die usc of nuclw. 
wcawns); and (3) the opinions of international law schoian Scan MacBride (co-foundcr of Amnesry 
Inrenational and 1974 Nobel P a c e  Prizc Rczipient) and Richard A. Falk (Alben G. Milban); Professor 
of Inremarional Law and Pnccic- ar Princnon Univcrsiv), rogcrhc: witb Domthy H o d w  (îrofcssor 
Emerinis and Fellow of Wolfson College, Oxford Univmiry and 1964 Nobel P h  raipicnt for 
Chmi-) and Maurice WiUcins (Roiessor Emcrinis of Biopbysics and Fcllow of King's Coliege, 
Cambridge Univcsiq and 1967 Nobel P r 2  rripicnr for Medicine), as m m b e n  of the "uno5cizl" 
London Nuciear Wariar, Triounal (holding ascntially tbe same thing).''" We cal1 the COLT'S 

k IN RE: MORE W 50.o00 NVCZAR WELWNS-,WALYSES OF THE ILLEChLTf OF NUCLEX? 
W.Z&PONS U.;DER IKillWATIONN h W  I l -70 (1991). 

London N u c l c -  W&. TnDunz!: Juc-en: R-r. puoiisncd u 'Ïi Bomb on Trio;; Swcdisb hyc5 
A;ai1s: Nucicrs .Anus. SrocLbolsi (1989)  
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anention 25 u.eii to rhe 1989 Hague D ~ i a r a ~ i o n  on the lllcgaiiry of Nuciwr Wupons of the 
lntcnarional Associaiion of La\brerS A&ainn Nucifa Arms (LALASA). "qfirming thar rhe use or rhr+ar 
of use of nuclcar wcapons is a ~ a r  crime and a crime 2a inn  hurnanity. as well +s a p s s  violation of 
othcr noms of international customary and mary law . . ..""w 

4. Opinio juris as c q r n s e d  Li fhe "diuates oflhcpublic conrcience" 

AS =nified in the farnous "de Martens Cla~sc"~'*' in the 1907 Hague Convention (No. IV) 
R e s p ~ t i n e  the Laws and Cunoms of War on Land and r d m e d  in the four 1949 Ceneva Conventions 
on the la& of war and the rwo 1977 Gcneva Pmrocolz Addirional tbemo, the laws of war an: in pan 
a funclion of "the dinates of the public conscien~e."'~ Accordingly, when attemptkig tn damine  
and define the jus in bello, includiig the humanitarian rula  of m e c l  conflict, this Coun is q m s s l y  - 
authorircd by convenrional international law to look beyond the so- of law enumaabd in Anicle 
38 of its Stature to legal wmmunicarions exprrssed by, or in the namc 05 "rhe dictates of the public 
conscience." And ro this a d ,  the Coun's ancntion is callcd to a hon of drafr ni la ,  declaiations, 
resoluriorq and orher wmmunications cxprrsscd by persons aod inninitions highly qualificd CO a s s a s  
the laws of war alrhough having no govanmental 6 I i i o o s - f o r  nccasarily Iimiraf example: 
raolutions ofthe intemationai Commina of tbe Red Cross, e.g., Resolurion AXlZU on the Proteaion 
of Civilion Poplarions Agaimt fhe Dangers of Indiscriminorc W.fme, dalaring rbar "[tjbc g m d  
principles of the Law of War apply ro nuclcar and similar weapon~";'~' Chapter 5 of Vatican il 's 
1966 Pastoral Conrtirurion on the C h c h  in the Mw'em World and the 1983 Parforal Lcrrer on Wcr, 
Annments md Peace of the Nanonai Conferencc of Carholic Bisbops of the United States;"" and, 
again, die 1989 Hague Dslaratiun on the Illegaliry ofNuclear W-ns of the L n t d o n a l  Association 
of L a y e s  Againn Nuclear Arms (~ALA.NX)?'~ Ovcrwhclmin~ly, each of t h a e  wmmunicarions, 
manaring fiom among arguably the mon sipificant clcments of civil society-the healen, the clergy, 
and uie lawyers-manifesü not only the des& to c m i l  the menac of niIituy nuclearism but aiso the 
intention to reinforcc the humanitanan niles of m e d  wnflia in the nuclear -am uintexr Arguably 
perzuasive is the 1989 Hague Declaracion inasmuch as it was adopta3 unanimously not oaly by la-m 

Reprint& in t ihTEIWr;nONM h W  hM) WORLD ORDEF; BGIC DC>CLIMDSTS (B. WeSi0n cd. 1994) as 
Documcni n.F.1. 

:" For f c x ~  s a  t c n  immediatcly praxding note 47, supra. 

" II bcars rcpaing the 'dc Maleus Clause" in rhc Rwmble of r$e 1907 Coovc3rion Wo. N). nipro 
note 41. is variously repeated in nibsaucnt modcn4ay law of wax wnvertions. Sec noie 45, . D r a .  

" W r i n r e d  in ~ A ~ O N A L  CONFERENCE OF rn FED CROSS. RXSOLL~ONS, ut 22 (1965). k uiso 
htcmaiionai Commina of rbc R d  Cms, SOME hi-mui~n0N.u CROSS RESOL~~IONS ONTHE 
P R O T E O N  OF clVUAJ4 POPIRATIONS AND ON W ~ N S  OF MhSS D-Z~~RUC~ON (198 1); , m R T  ON 
M-WON OF EXPERTS THAT b l 4 Y  CAUSE UNNECESSAUY SUFFEXRG O.? PAVE INDLSCRBfPATZ (1973). 

' See Parrora/ Conrrirwion on fk C h c h  in rhe Modern Worik ch. 5 ,  rcprinrec' cd nmrslaed in 5)n 
DOgliMn*TS OF V A n W  LI W. Abbon ai 1966); National C o n f o c  of Catholic Bihops. Tm Challenge of 
Peace: Cod> Promise aiid Olu w o n s e  (Pastoral Lenu on Fm. Arrrcmms mrd P u e ) .  15 OR~GC~S-NC 
B X m W S i T n Y  SERVlCE NO. 1 (19 May 1983). 

'?' Rzprinied as Documczt ii.F.1 in 2 ~ X ~ E R ~ A ~ O N A L  L A W  A.- U'ORCD ORDER: BASIC p. 
Wcs~on ed. 1994). - 
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bu[ by lauyers fiom bath sides of ihe then aisinre&ring Lon Cunain, "oj:-m;ng inar inc us: a d  r i r r c r  
of  use of nuclear wcapons is a war c r i m e  and a crime aoainsr humanin: as wcll a a gross violation 
of other n o m s  of Liranarional cunornary and ueary law . . .." Howcvcr, perhaps rhe n o n  persuasive 
of ail diese and other " d i a e s  of the puoiic conscienut" arc the re~olutions of the . in ic~ar iond  
Comminee of the Red Cross inrsmucn as the I.C.R.C. has wmc to play an imporsnf and r,sptcred 
quai-ofiicial rolc in Uie developmenr anC claification h~ well as die irnplexenution of riie 
humanirarian laws of w a ~ . ' ' ~  lu 0-oinio j m ü  counu for a g~'Cd a d .  

B. f b e  physical use of nucimr wespons a< Hiroshima and Piapsaki, together airh their  
psycbological use in tbe uercise  of major power d e t e m n c t  policy, h a  not eroded rhe  
opinio juris %bat rbe use of nudear weapons would vioiate the humanirarian rules of 
armed connict 

Despire abundanr mctonc to rhc connar)., and with the notable açtprion of rheu intense wncern 
to curb the proliferatian of nuclur wcapons beyond rheir monopoly conml,  die nuclcar wctpon States 
have a w c d  . . ddermined to f &r delaying aaionr; againSI a g e n e d  lcgal conml o f  nuclcar weapons 
and w d m .  i n  the name of selfdcfaisc and dctcmnce, fhcy have built and continue to build. despire 
the ending of the Cold War, enormous nuclur arsmals d i c h  prrnrmably they would use if n inic ia t ly  
provoked, if not bmvtcn thcrnsclvs thcn againn otbcn. Munially fcamil of riasion, they have shown 
thmselves unablc to agre on a wmprchensive inmumat of prohibition and r r l u n a ~ r  tn 
ohmvise  s c v m  rrmictions. Exccpt for the Pmplc's Rcpublic of C h i  they havc declind publicly 
to m o u n c c  the oprion of " f k  use.J" And, as noted above. sorne of h e m  have soueht ro a e m p t  
nuclev wcapons h m  irnpormr provisions of the m o n  r s n i t  formai sacment  on the pmreaion of 

-. victims of intemarional wnfiins, the 1977 Gcncva Pmtcxcl Adaitional Ko. 1 IO the 1940 Geneva 
Convenrions on the laws of wu."" 

in the light of such State practice, the= cari bc sorncwnt-oversy as to wnethcr or no1 tiie o.oinio 
jur is that  finds nuclear w a r f ~  w n m q  ro the a r c  pnccprs of jur in bel10 bu te:, croda! or 
m ~ ~ f o r m c d .  M o r d  Univcrsiry Professor Mark W. Janis has c o d y  obscrved, "[tjne lines diat 
sepamte statc practicc f63 violares c u n o m q  intemarional law, aare vrac&% chat dissens h m  
cunomary internarional law, and Rare p r a c i e  mar replaces oid with new cunomary intcmatio~ai Isw 
arr oRen hard ro disc~rn." '~ '  .. . 

' The I.C.R.C. playcd a mlor mie, as is wcii b o u g  in tbc Lafting and negoriaion of t h e  four 1949 
Gcncva wnvcnuons on the laws of war, nipro nole 46. fmd rbc rwo 1997 Gmeva Prorocols Adairional to thosc 
conventions. supra note &ail of &cm uno5ciaily rcfered Io. in fac, as 'rbc Red Cros  convmrions.' For 
furibn indiaion of rhe I.C.RC.'s cmmsive involvcma& s e ,  cg., G. Drspcr. TKF R D  CitOSS C O t - - ~ ~ O N S  

, (1958); D. Forsyrbe. H W ~ T ~ R U N  muncs: THE L'i?EnN~nom Co-OF THE RD CROSS (1978); 1. 
Pic% H L r h u h T i W  L W  &D m PROxnOH OF WAR VINS (1975); ï H S  PRC.'aPLES OF 
INE~WATIONM H W h R L V :  L W  (n.O. a ~ i a b i c  £rom d ~ c  ICRC). 

'" S a  n. 19, supn. 

See Secrion VI. r+ra. 
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In the instrni cye: howevcr, the diacritical Iine is not di6cult IO disccm. Tnis is so for csscnrially 

rwo terrons: iim, bccause certain of the praniccs of the n u c l k  wcapon States themsclves belies the 
conclusion that their behavior has sornehow nc~a ted  or Qansfomied the worldwide cornrnuniry 
consensus that the use of nuclcar wapons would violare the humanilKian niles of amcd conflict; 
second. beause the rcs; of the international communiry has no1 q u i e s c e d  in. o r  in any wa? wnsenred 
IO, a ncgation or oansformarion of this consensus. 

1. T h e  pncrice of the n u c l a r  weapon States nxonfirms the opinio jurir thar the nsc of 
nuclear weapons would nolare the humanirarian rnles of ermed conflics 

Evcn while escalaring nuclcar capabilitics and tensions during the 1980s to  the point where 
raponsible observers were p d i & g  a nuclcar bolocaun b e f m  the yzar 2000, the nuclear powers 
a p p e ~ e d  IO bave d e n  for p n t e d  that the use o f  nuclear wcapons would not the ncgative 
judgrnenr of the humanirarian m l a  of amicd conflict. The evidcnce of this opinio jrrris is plcntiful. 

-~ Periiaps rnost unmisrakably, it is implicit in the militay manuals of the major powm, manuais 
whosc purpose ir is, infer alia, to advise m i i i t q  personnel @artiuilarfy those in cornmand positions) 
on how IO compon themselves in Bme of war. While denying the illegality of nuclear wcapoas per se. 
the milirary manuals of the United Stata and the Unitcd Kingdom, for example, consisrentiy inmucr 
ha1  nucicar weapons are to be judgcd according IO the samc standards thai apply ro other wcapons io 
a m e d  conflicr; and by any raional application of these -dards in any of  the r d  world contucrc in 
whicn nucles  wcqmns would likely be u* the use of nuclear wapons,  as this Mernorial has argucd, 
would be pronibited. 

Also, "a m i n  responsivenas to the importane of nor û a n r ~ s i n g  [the hummitarian niles o f  
a r m d  conilin] appears to have bcn ai w o k  however pewmcly, in ibe bombings of Hiroshima and 
Nagasaki. Each was justifid officially on [the] p u n d s  of militzuy n & a ~ i r y . ~  Similady, the 
rcsponsiveness has sccmcd p&f 30 some at lcan minimal atcnf in the w m p l a e  non-use of nuclear 
wcapons in a number of the violent confiictr that have arisen s i n e  World War il, confiicrs into which, 
manifcnly, superior forçcs could have brn unlcrshed, including b major xars wiîh inconclusive 
outcoma but. in whicb nuclcar w g w n  States might have "won" had they becn willing to use nuclear 
wcqmns-the United States in the case of K o m  and Viemam and the Soviet Union in the case o f  
A.f&anir ï .  Surefy it is in this spirit bat one m u s  rrceive former U.S. Pmident Ronald Reagan's 
now famous pronouncement that "[n]uclear was cannor be won and musi ncver be fought "1.ll 

President Reagan was speakkig I s s  as Commander-inChicf of the armd for- of the Unircd States 
than as President of die United Stara aiid moral world citizen. Ir would be h y p c h l e  IO say thar h e  
was mering a clearly defined legal p-5 but he ccnainiy was in the gray arca where moral 
perceprions meet legal rules and wi~m "the dinates of the public conscience" serve critically 2nd 
fundarneotally IO underpin the iaws of war. 

WESTON 571. 

3 1 Ar auorea'in N. Y. Tics, 6 biovc2~cr 1986, ai Aj5.  al. 1 
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Finally. aiong s imi lv  iints, on= m u s  be alen-10 ihe rapons ivcnas  Gia: surciy has b e n  prcsent (a) 
amone rhe ,Amcrican and Soviel mateginri who, d u ~ g  rhc bei_ehr of the Cold War e s ~ i a l l y .  have 
b m .  conccmcd with counicdarcc Oocakie and wirh capabilities for damage Ih iur ion2"  and (b) 
amone - the diplomaü. panicularly 6 u m  the two nuclcar superpowen, wbo, t o  rhc present &y. have 
ncgoriald the various nuclear m s  conml  and amis d u c r i o n  ueaties chat have mulriplid over the 
yçr.s.'U' In u c h  u s e ,  evcn while îailine - ro merr thcir owp obiieauons u n d n  ~ r t i c i e  \1 of  rhc 

a Id. ciring J. Rosh N Evo~vnow OF US.. ARMY NUOlAR DKWh5 1945-1980 (19SO) (ioeludiuiog a 
discussion of Sovia as well ar A m m a  dccUi?~al thinking). - .. 

"' % cg.. thc AntMuc Trcary, 1 1959,402 U3.T.S. 71; the Mcnomdum of Undrnrndlig 
Bawun the Uoned S m o  rnd the Union of Savia Socialin Rqubl io  Regardhg thc Enablirbmmt of a Direct 
Cornmunicarion Link (Ybc Hor Line Agl"=nmr'), 20 Juac 1963.42 UN.TS. 163; rhc Trcary BanniDg N u d a  
W q n  Tac; in the Amospbcrc, in Chna Space and U n d a  Wafa (Ybe Mal T a  Ban TV'). T r o  note 
1%; thc Trcrry on PMt ip l a  G o v d g  tbc Amviria of Stara in thc Eq10r;nion md  Ux of Outc Spacc. 
Including rhc Mwn md O l b a  Glcnial Bodia (Ybe Olncr Spacc T-7 27 J m q  1967,610 U.N.73. 205. 
rrprinrcd in 6 WL LEG. ~ T S .  386 (1967); the T m  for rhc Pruhibiaan ofNuciar  Wcapons in Larin Amcicz 
(Ybe Trcsry of Tlatclolw'). supra noie 87; rbc Trciry ori the Non-Pmlifaaion of Nuclcar Weaqans (2he NPT). 
m,ura note 237; thc Trcary on the Prohibition of the Emplac=mmc of Nuclcar W q a m  and Orhc Wczpans of 
M a s  Damiaion on the Seabui and the O c a  noor 8 i d  in rhe Subsoil Thesof Che S a M  AI=IIS Conmi 
Trray3. I I  Fcbruary 1971, 955 U.N.T.S. 115, rwrimcd in 10 Iirr 'L W. MA=. 146 (1971); the Agxeamt on 
Mcasweï to Reduct che iüsk of ûvtbmk of Nuclear War Bawccri the U n i d  SUIS and the Union of %via  
Socialin Republia (WC Accident M e n r r a  Agcaumr"), 30 Sqrenba 1971, 807 U3.T.S. 57. ?@inrd  in 10 
~ Ï ' L  B. MATS. 1173 (1971); thc Aprccna~i Bcnvan thc Unitcd S m 5  of Amaica and the Union of Sovia 
M a l i n  Repubiio on Mcrnva Io h p v e  the USA-USSR D h  Communiacions Li ("the Hot Line 
Modanieo'on Agrrrpicit'). 30 Sqtembcr 1971. 806 U3.TS. 402. rqrimed in 10 INT'L LEG. MATS. 1174 
(1971); thc Convmùan oa the hhib i t ion  of the Developmcir. Fmduuon m d  Sbxkpiling of BacrPioiogial 
(Biologicai) and T~xin Weapom and on Thcir Damrmon. 10 April 1972, 1015 UN.TS. 162, rqriinrd in 11  
ML LEC. MAn. 310 (1972); the Treary B a w a ~  the Uniid S u u  of Amaici and the Uaion of Sovia Socii ir.  
Rcpublia on the Limitarion ofhti-Ballimc Missile Syriens (Ihe ABM 7 ~ " ) .  26 May 1952,Zj U.S.T. 3435, 
T I A 3 .  No. 7503, rcprirued in I l  WT'L k. MATS. 784 (192); the Lntcim AgJtsaent Bcrwec~ &e United 
Sratcs of Ammica and the Union of Sovia Sxialin Republics on W M e a s u s  with Rerpco to the iimjrarion 
of Spauigic Offnsivc Arms, 26 May 1972. 94 UN.TS. 3, rwrinfcd in 11 W L  m. MATS. 791 (1972); the 
h i a m i o n  of Basic Princip16 of Relations Bawom d ~ c  United Ststa of Ammca a d  cbe Unioo of Sovin 
Socialin Rqublics, 29 May 1972, 66 DEP'T STATE B U  898 (1972); thc Trcary B m v m  the U n i d  Smes of  
Amcrin md rhe Union of Sovia Socialin Rcpublia on rhc LiniraDon of Underground Nuc lw  Weapon Tem. 
12 Juiy 1974. 71 DEP'T STAE B U  217 (1974); the Limidons  OU Anti-Balljstic Missile S m  T q  Rut* 
col. 5 July 1974.27 US.T. 1645. TJAS. No. 8276; the Joint Starennt on rhc L ia i a ion  of Smegic ûfimsive 
Arms m e  Viadivonok Agrœmmt"). 29 April 1974. 70 DEP'T STAE B U  677 (1974); t i ~ c  Final AU of the 
Confwcc oa Secuir)' and Coopcrallon in Europe ('the Hclsiaki Accords'), reprinfcd in 14 WL LEC. MATS. 
1292 (1975); thc T m  B e a u  tbe Uni& Smus of Amcica and the Union of %via SOCialCit Rqublics On 
rtïe Liminitarion of S c a q i c  Offnsivc Arms md o d ~ m < o c o l  Tbcrao (Ihc SALT II Trcary). 18 Juoe 1979, r q r i m c d  
in 18 Im'L LEC. MA-. 1138 (1979); A-at Govaning the Aaivicia of S m a  w rbc Moon md m e r  
Glnt ia l  Bodis (WC Moon Trcrry-). 5 W b c r  1979. UN.GA. R a .  34/68 0, 34 U.N. GAOR Sirpp. 
P o .  46) 77. U.N. Doc AB41664 Amaa (1979). rqrinred in 18 iNî'L LEG. Wn. 1434 (1979); 
Benvœu thc United Srata of Amcje  and me Union of S o v i c  SocirLin Republics on the Eiiminafion of Tbek 
Lotamedia!c-Range 8 i d  Sbom-Range Missila ("W TEU)"), 7 -ber 1987. reprinred in 27 lh7'L W. 
Wn. 90 (1988); A g i e m a t  Among the United S w  of Amcica imd &c Gagdom of Belgium. .Tôt F c d d  
Roublic of Gcmany. tbc Rcpublic of Italy. rhc Kingdom of rhc Nerhdmds a d  chc U n i d  Kingdom of Crcm 
Bi+& and Nonhcrn lrciand Rcgardiog I n s e i o n  RelKin~ IO the T r c q  Bcrwan the &%rd Swes of m3ia 



T r o y  on rhc Non-Proliferation of Suci= WGpons @PT) "IO pursue negoriarions in g d  f a i ~ !  on 
effective mevures rclaring ro . . . nucleu disamiamen\ and on a man. on genenl a d  cornpletc 
disarmament under mict  and efiœtive inicrna~ional c ~ n u o l . " ~  rhe nuclcar powers a p p w  u> have 
acknowledged the unacccptabiliv of the use o f  nuclwr weapons-and not only because of die 
unpreccdcnted devaration that would =SUI\ but also, one rnay assume. bccause of die correct 
pemprion th31 nuclcar udue-tbar k, the muai trte of nuclcar wcz.mns-wouid collidc both 
nomztively and syncmically wirh cvcryrhing for which the humaniwian jus in bcUo is supposed ro 
rand.  Orherwise, it is difncult to unaernand why, for example, in the 1967 Treary oiTlaze1olco""- 
banishing the "tcsting." "!SC," "manuf-," "produnioi' "acquisition," "rt;cipk" "norage," 
"innallation." "deploymm&" and "=y f o m  of possession" of nucicar weapons an~whcre in J-ain 
Amenca-the Conmcting P a n i a  (inciudini via arsociarni ~iotowk I and aYY such nuclcar p o w m  
as Chin4 France, the United Kingdom, rhc Unitrd States, and the f o m a  U.S.S.R) would have 
orprrsscd, in the P-ble, theu conviction "[tlhat the indcuiably demuctive powcr of nuclcar 
w u m n s  has made it irnperative thzf the legal prohibition of war should bc mict ly  observai in p&ce 
if th; survivd of civilization and of m d i d  irwlf is to be a s s u d "  and "[tlhar nuclear wupoas, Gnose 
remblc e f k r s  arc suf imd inaisaiminaIcly and inexorably, by military f o x e s  and civilian populations 
alike. corninite. through the persinence of the radioacriviry they releasc, an anack on ihe integiry of 
the human spccics and ultirnately may evcn iuider rhc whole carth uninhabitable.." 

In sum, the laws o f  WK (iUS in bcllo) arc not superseded by the conrmy p n n i c t  of the uuclear 
w e p o n  States; c&n of the pracices of the nuclcar powm ihcmselvcs confirms the opinio jmis thar 
the use of nuclear weapons is pmhibitcd by the humanitarian m l a  of anned c o d i a  Countcrargumenrs 
to this conclusion r c p n c n r  no: a challenge ro its vaiidiry, bu5 rarbe;, an a c h o w i e d p c n t  o f  irs 
authoritativenas and a wnscquenraaempt ro escape ir-and for the simple m o n  tha tbe conclusion 
l a d s  inclucrably to the funhcr conclusion rhat the nuclar  powen are poised to bc in violuion of those 
humaitarian niles if, in faq they art nor in violation of them h d y .  But fti1u-e or reh.4 to obey 
the lew m o t  be dlowcd to nc@e &c law. J u s  as in d o m d c  l e p i  syrarns h o s e  who violare the 
law arc not pcrmintd to argue thai tbeu own illcgal conauu d m y s  the vcry Laws they have violarcd, 
so the maxim er injvria non oruur jus, a gencral priaciple of law idco-pizd by al1 c i v i l i d  &on& 
is a mie of international law i h z  bcgs IO be taken scriously in the phsent case.'"' & poinrrd out 
by the 1985 London Nuclcar Warfare Tri~unal, ir is, simply, " r a d i n g "  h h n c  irony i h q  China and 

and ;he Union of Soviet Sociaiir. Rquniics on rhe Elininarion of Theu Lntcmcdiaxe-Rangc and Shona-Racge 
Missiics. 1 June 1988. rcprimcd in 27 L G ' L  LEC. MATS. 60 (1988); and Trcary Bcwoco tbc Unital Stucs of 
Amcria and die Union of Sowc. bc i a i i r .  Rqublics on RcducEion md Limitazion of Scaxegic Mensive Anns 
(';hc START Tracy"). 31 July 1991. S. Trwry k. No. 107-20. IOZd Cong, lx  Scss. (1991). Al1 of the 
forcàoing agamenu art q r i n t c d  in wbolc or in part in 1-2 ~ ~ Z W A T I O H A J .  LAW AND WORU) ORDER: BhSlC 
Wcuhorrs (B. Watoo ai. 1994). 

"' Suprc noie 87 

For Addicional ilml L we 637 U.N.T.S. 360. rqniued in 6 LKT'L-LEG. WTS. 553 (1967). For 
Additional Rotocol Il. sx 634 U.Ei.T.S. 364. rgrinxea' in 6 W L  LEG. WTS. 534 (1967). 

21 1 Se. ex., 1. Browniie. Some Lgc! & m : s  ofihe Use ofNuciecr Wenponr, 14 h7'L &Corn. L. Q. 4 j 7 ,  
4 5 1  (1965). - 



hdja  u i a e ,  "the other nates thaf a c h 0 u ' i & g ~  *sS;SS~O~ of nucicar wupons consrinit& the foui 
prosecuring states ai Kurembcrg aiïe: World W u  ii. i n  pariicular the IWO superpowcrs, the United 
Sutes and the Sovier Union, w m  m o n  insineni thar German leadm ar al1 levels of sc-cicn bc held 
cnminally iiabie for thcir rcfusal IO uphold Iriiemational law in ùie conten of war and pcicc.":"' 

2. The non-nudcar uupon Sialcc have nor q u k c c d  in, o r  conscnred ru, 
rhc p r a i c  of rhc nu&m wurpon SIP~P 

11 is somerimes vscncd t h t ~  by vimie of a ccnW silence or lack o f  prorar relative to the masive  
cornmiment IO nuclcar deremncc and the wnscquat  posstbility of nucleu w d p -  by.the major 
powers, the non-nucletr w e q n  States have q u i d  in or wnscnred to the pracricc of the nucl-- 
weapon Srarcs and thei,forr to the negation or d o m a r i o n  of the worldwide communiry consensus 
ba r  the use of nuclcar wcapons would violate the humanitarian mla of armcd conflicr This contention 
faiis for asentiaily chne -onS. 

Fi= ir is nor cmpirically valid. As observai above, die Unitcd Nations Gcneral Asscrnbly, the 
largm and mosi represcntativc global f o m  anyvtiere, has manifened iu wnccrn about ~ b e  nanis o f  
nucleu wcapons in a long x r i a  of widely a i d o d  rrrsolutions (going back to Gencral A s x m b b  
Resolution 1653 (XVi) of 1961'"3 which ciearly support the vicw tha! the use of nuciwr wcapons 
connirutes violations of the United Nations Charter e?d &ma againn h u m a n i ~ y ? ~  And these 
expressions of opinio juris arc in tun u n d m w d ,  dYcnly and i o d i y ,  by orher major q m s i o n s  
of cornmuni. consensus such u thc 1967 Tmty of T l a t t i o l ~ , " ~  the rcpeatcd p l e v  end pmrcns of 
the meniber States of the Non-Aligcd M o ~ e r n e n < ~  the 1978 Final Document of the United Nations 
Gcncnl Assernbiy Special Session on Dis~mamenf '>~ '  and rhe wntcmporary "dictates of the public 
~onscience."~"' 

Scond ,  wharffer the silence or la& ofprotcsc thar may be amibmed to rhe non-nucleu w q n  
Stales in the face of the nuclcar build-ups and dcploymeots of the major powcm over b e  yars, it h u  
linle if mything to do with any conscious or unconscious concession to the negarion or revision of the  
humanitsian laws of war. It has ro do, rrrher, wirh pmxptions of futiiiry and dependcncy and to the 
brute rcality of Cold War idcologial-psycholo~ol gridlock. The non-nucicar w-n Stares have 
wrrtctly pcrceivtd that any wrious legal cballmge they mi& have mountffi or wish to mount gains 
the pl ic ies  of the nuclcar powm,  mon of hem permanent mmbers of the United Nations Stcu+t'?' 

"' E-erprs f iom fhe Ruling o f f k  LonCon N u c i m  W ~ b r e  tri ou^/, in R: More r b z  50.000 Piucler- 

W-ns il. 73 (1991). 

" q  Se.e note 2 J 8  and accnmpaoying <rx', p.Dra 

lV' Seo rca at noies 88 and 285, T r c .  

See nocm 245-246. 2 '9  and accom,m@g tm, ngrc. 

'" Supra note 261 

,ei See texi aaornpanying o o t s  271-276. r q r a .  



Cocncil, is destin& to be summzily veto&. ~ I s o ,  thcy have undcrz:ood v c ~  wcll thai such 2 

cnallenge would no1 sit well uirii die n u c l w  wcapon Srara upon wnom they m. by and large. 
-nornically ancilor politiully depenaent. And there is no acaping thar ihe larger imprint of G r e s  
Power exhoration and cajolery, at l u s i  during die iawlogical hei-c of die Cold War. inaelibiy mzrkcc 
a p-oid disposition on the pan of many to thinl< rhe Fausrian bargain ihai it u.rr bene; IO risk 
wxierai-possibly civilkational-duth than IO [ive in wmmunist slavery or capiulin scminiae. 
charac1e .d  by riic Non-Uiped Counmes as "a perpcnial communiry of f c v  rhal conoa9icü the 
United Nations Chzncr and the approxh and principles of the Finrl Document of the P.K. Genersl 
Assembly's] spccial session on disamarnent ancl thosc wnrained in the d e i m t i o n s  of rhe non- 
a l i p e d  Surnrnir Conferiencc~."'~ F a n o n  such as these, no1 any q u i c s c e n c c  or consent ro 
normative chrnge, cxpiain the -ions whcn rhere may have ben silence or lack of pmteq  jusr zs 
thcy explain the world's &quent inability u, m i n  rhe abuse of United Nati0r.s Charrrr Anicle 2(:), 
simiiuly a wgn of pndictions of dernise.'" But as proven by the 1990-91 Persian Gulf V'ar alonc, 
sucn pdicr ions  bave provcn croncous.'" Lo rhc case of the humanitarian jrrs in bello, rhese c l a h s  
likewisc fail for being as simplisic as rhcy arc wlf-scrving. 

Finally, because thex are serious non-normative crplanations for the silence or iack of pmten tbat 
somc would amibute to the non-nuclcar w-n Stara and thcrrforc a! l u s i  ambiguity about rhe force 
and e f Ï ~ 7  rhai such silence or lack or p roun  may have. it is not in any event thmrcticrlly possible thaï 
the non-nucicar weapon States can have acquiesced in. or convnted to, the dismisszl of the o.oinio jwir 
that use of n u c i a  weapons, cenainly in al1 known anticipard h g s  ar le.%, would violate the  
humanifarian niles ofanncd conflict Armed aSgrcssion, crimes againn puce.  crimes agzinn humani-. 
war cr ima,  and genocide arc now q-4 to viola~e jÿs cogem; sc, thereforc. it may bc prcsurnd dia 
the use of wcawns that are -able of cncminating ail or p r ,  o f  the human race would violare jus 
coger. .  Ticriefore, to a r p c  thar s.~cn silence or lack of protes ES may bc an-ibutcd to the non-nuclear 
wctpon Srara le,okirnates a ju cogens violation is, at bonom, to dcny the very exisrence of perempto? 
n o m s  in international law. If m e s  simple crcdulin ro insin that such a result or wnclusion would 
have k n  inrendcd or thzt it un be infemd, especiaiiy vir silcncc or iack of proresr. 

In sum, the world wmmuniry nas in  no way consentcd to thc abolition of the humanimian niles 
of armcd conflin in order to legitimiz-- nuclev w u .  As thc latc Pmfcssor John Fried stated 
cmpharically: "It is scumlous to argue L$ar it is nillfor$i&en to kill a single innoceni cncrny civiliui 
with a bqoner,  or wantonly to dcsroy a single bui ld in~  or cnemy tenitory by mochine-gim fi=-but 
that it is legirimme to kill mili ior~ of cnemy non-mmbamu a d  wantonly to dcnroy entire cncmy 

"' P~agraph 33 of the  Finoi Poiiricd Lkc!~mion U ~ D I ~  by riu Conjeruicc ojForeigm Minuios of rk 
Non-Ali@ Cournier. heid ar h a n &  Li Squmbcr 1985. reprir~er' in 11 THE TIWJI WOIÜD WKHOLT 
S U P m W E R S :  THE C O U L C D  DXUM&TS OF SHT NOti-Umm COUh?RIES 44 (0. lankowirwh L Sar iva t  
& 1. Weber e h .  1993). 

n< Sec. cg. .  T. F m &  W71o Ki/le.dAnicie 2(4)? or: Ciorging N m  G m i n g  rk Use ofForcc by Srarc, 
64 M. J. W L  L. 809 (1970). 

:'' Sce. cg. .  1. H m k  TM R q o m  o f r k  Dcmn oj~rr ic le  2(4) Arc Gremb hggmmLc:  65 AM. J. Lq'L 
L. 5'1 (1971). In this c o n n ~ i o n .  s a  Eacloicn prunblc 'impaativc bu Ihe lcgal prohibition of u.a~  S ~ O U ~ C  

k *ciy observed . . ..- - 



. . 
cilies, regions and pefnaps counmts (including cities. a r a  O: the cnrire sur;'ace o f n c ï ~ s !  Sures) by 
nuciem weapons.":'" 

Conclusion 
In conclusion, WC c t l l  this hononbli Court's anenrion to the i rnpomce  of prcaution as a principlc 

to guioe decision-r principle now acccptcd u fundamental in international cnvironmmul lau., it is 
imporm; to note, in rcspecr O: al1 acrivit+ that zre likely ta pose a sipificant risk IO naru==' and 
:O rhe r i e h ~  of pment and fume genations,- e s v i a l i y  in uansbounàary s m i n ~ s . ' ~  Professor 
Wesron hrs pui it Liis way:*" 

[ijn vicw of the horiiying and potcnrially irmversible oevaxation of which nuclau ww,wns 
ctpabl:, nor to mention the v q  litCie t h e  lbcir delivcry synems dlow for rational rbough~ ir 
sens only sensible chat any doubs about whether the? arc s u b j a  ro the bumanikan rula of 
m e d  connia a a rnzner of iaw should be answend, as a maner of policy, uncquivocally in @e 
ziiimativc. Such a mponse s=ems rcquirrd, in any evenL by a world public order of bumzn 
d i g i r y  in wnich values are sh& and sharrd morc by pc-ion man by coercion. Ir is in 
keping,  roo, with the major mnds of an evolving planerar). civilization: for example, me p c s i n c n i  
if uncenain, y e n  for nuclev ams conuol and disamizmcn\ and the acccleraring muegle for rhe 
rmlization of fundamentzl human rigbts, including the mcrging nghr to pcace m&d 
irnplicirly in Anicle 28 of the Univcnal Dalaration of Human Rigbrs. Also, it is cons i rn t  widi 
tiie spirib if not always the lenc:, of the judpnent a: Nurernbere, the Genocide Convention, and, 

'nor les:, the United Nations Chaner. The burdcn of prwf, Ln othcr words, should be upon those 
wno would contena dia: the humanirarizn n o m s  do nor conuol the use of nuclerr w q o n s .  

~- -~ 

'" 1. F n 4  Firs~ Use ofNuienr Wecec~or~-L-isring Prohibiiior. Ni Inrerraional Lov, 12 B U .  PE4E 
Pfl0POSA-S 21, 28 (1981). 

Se. cg., F~inciple 1 ](a)+) ofthe 1982 World Chanc: for N r u r c ,  xu,orc note 162: Ar;icie t 6  ofrbe 1987 
Lcgai Rinciplcs for hvironncnrai EotcOon and Suinlrolc  Deveiopam: doptcd by the 1986 Expcls Groï;, 
on Envuonmeoral Law of rbe Warld Conicrracc on h v i m n m c ~ t  ma Dcvciopma~ s q r o  notc 181; P;iociple 
15 of the 1992 Rio k l u b t i o n  on Eovimnmat end Evelopmco~ supra nocc 183. 

lm Scc. cg.. Pnncipla 1 and 2 ofm: 1972 Stcvkhotm DsluMon of the Unircd Naions Confcrmc- on tbc 
Humzn Environma& q o r c  note 160: iiumblc. World Ch- for N- -70 nolc 162; ARicic 1 of ihe 1987 
Legel Rinciplcs for Environma-ai Protccion md Swinzble  Drvc1osmc;it adop& by rhe 1986 Fkpm5 Group 
oc E3vuoamad Law of rbc U'orld Gaicrncc on Svùonmnir a d  pvelopmcn& rupro noie 181. 



For rhis and rhe orhcr rusons c ~ ~ l z i n d  hcntin, the Cou11 is rqucsied co ad\.isc rhc U'orld l;ealr'. 
Orgmiznlion :hat thc use of  nuclcv urapons by a Siale in =+a or olhci amid cotiflici is a bruch of 
iu obligsiions undcr international law, including tlic W.H.O. Conninition. WC as): b i s  hononblc Coun 
IO do $0, rnindful o f  the cpitaph th= may k found nt Hiroshima whcrc tbc fÿn aromic bomb fcll vlmosr 
fifry years agci: 

We know 100 h c t  more ttisn WC n a d  4> h o w .  W~ar WC lsck is thr abiiiry to u p c r i e n c  
.uid to bc movd by ushar v e  kriow, whar wc undc.rand, and rvhat WC s e  and Lelicve. 

- 

Auckland, New 2a laud  
1.9 S ~ i c n b c r  1994 

V 
PrvL Jcromc D. Elkind 
Counscl of the Govcrnmcnt of 
t ic Republic of Nauru 



RESOLUTIOWADOPTED B Y  T H E  f H I R T Y - F O U R T H  \!+'ORLD HEALTH ASSEhZEL?. 
72  ZAY 19SI 

Kcsoluiion U'HA34.38 
The rolc o f  physician-nd oihcr hcnllh rorkcrs  in the preservaiion and promotion O f  PClCc 

as t h e  most sio,nilicanr ficior for  the ailainment of healih lor  s l l  

The Thiny-fourth World Hcalth Asscmbly, 

Having considercd ihc rcpons of the Exccutivc Board and of  thc DircctorCenerai on the Global Stralcgy for the 
attainmcni o f  hcalrh for al1 by thc year 2OOO and thc contribution of heallh to lhc sociocconomic dcvelopmcnt of 

: 2untrics. particularly devcloping countria. as vcli as 10 thc praewation and promotion o f  pwcc ar the most . . 
bignificani factor for thc protcction of pcoplc's lifc and hcalth; 

Bearing in mind the provisions of  thc WHO Conniiution stating chat the artainmcnt o f  thc hightsr possible stand- 
ard of  hcalrh o f  pcopla.  on the tasis o f  thc fu l lw coopcration of individuals and S t a t a .  is one of  thc funduncn- 
ta1 faciors for pcacc and security. and ais0 rcsolution 34/58 o f t h c  Uniicd Naijons Gcncral Asscrnbly siaiing thac 
pcacc and sccuriry. in their tum. arc imponanr for the pracmation and improvcment of  the healih of aU people. 
and thal coopcrarion among nations on vital health issues can contributc irnportantly to peacc; 

Recalljnp thc provision of  the Alma-Ata Dedaration cmphasiring thai an "acceprablc levcl of hu l ih  for dl thc 
pcoplc of  the world by thc ycar 2OOO can bc attaincdihrough a fuller and bcttcr us: o f  the world's resourccs. a con- 
siderable p a n  of which ir; now spcnt on armamcnis and miliiary conflicts" ; 

Recalling raolutions WHA13.56, WHA13.67. WHA15.52. WHAli.45. WHAZ0.54. WHAZZ.56. WHA23.53. 
WHA32.24, WHA32.30. WHî33.24and orhers on the roic of thc physician in the prcscmarion and promotion of  
pcacc. rhc protcction o r  mankind against nuclcar radiation. fhc rcduction of miliury cxpcnditurcs and the alloca- 
tion o f rhc  r a o u r c u  rhus rcleascd ta sodocconomic devciopmcni and &O to public h d t h ,  apccislly in devc!op- 
ing count r ia ;  

- 

~ o n s i d e r i n ~ f h c  praen t  aggravation of thc international siiuation and the growing dmgcr  of  thcrmonudcar con- 
n i a ,  whosc unleashing in any form and on any waic will incvirably l a d  ro incvcrsiblc datruct ion of the cnviron- 
mcnt and thc dcath of hundrcds of millions of pcople. and also to grave conscqucnccs for  the lire and hcalth of the 
->opulation of ail countria o f  the world withaut cxccption and of  fuiurc gcnerations. thus undermining the efforts 
o f  the S t a i a  and WHO to achievc heaiih for ail by ihc ycz- 2000; 

Noting furcher thc growing concern of physicians and othcr hcalth workcrs in many counr r ia  al thc mounring 
danser ofthermonuclcar war as  ihc most scrious th rur  to th=  lifc and hcalth o f  al1 popuiations and their desire 10 

prcvent therrnonuclear disaster, which is an indication o f  thcir inneascd awareness of  their moral. profasionai 
and social dury and raponsibility I O  safeguard lifc, to irnprove hurnan health. and io usc al1 mcans and rcsourccs 
for attaining hcalth for dl: 

1. REITEMES most strongly ils apped Io Membe: Sratcs 10 multipiy thcir cfforu I O  consolidate pcacc in the 
world, reinforcc dcienic and achicvc disarmarncnr so as io crcaic conditions for thc rc lcvc  of  rcsourccs for the 
dcvclopmcni of public hcalth in tnc worid; 

2. . REQU- thc DirectorCcneral : 

(1) IO expedite and intensify thc study of rhc conirioution thar W H O .  as a United Nations spccialitcd agcncy. 
could and should makc to cconomic and s-ociai dcvclopmcni and t o  faciiiiaie ihc implemcntaiion o f  the 
Unitcd Nations rcsolutions on sirengihcning pcacc. octcntc and disarmament and prcvcnting ihemonucicar 
connici. crcating for this purposc an inicrnationai commiticc co rn~osed  of eminent cxpcris in mcdicaJ science 
and public heslrh: 

(2) ro coniinuc collaboration with l h c  Sccrcary-General o r  rhc United Nations and with othcr gov~rnmenial 
and nongovcrnrncnial organizarions. 10 thc cxicnt rcquircd. in «t=biishing a broad and auihoriiative intcrna- 
iional cornmiiicc o f  scicnlisis and cxpcris Cor comprchcnsivc siud? and clocidalion of rhc ihreai of ihermo- 
nucJc=r u.ar and ils porentially baneful conscquenccs for ihc IiCc znd heîlth of pcoples of thc world. 
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Rcsolution 43/76E. Convention on the Prohibition ofihc Use of Nuclear Weapons. U.N. 
GAOR. 4jrd Sess., Supp. No. 49 at 90, (1988). 

Rcsolution 411 17C, Convention on tbe Prohibition of die Use of Nuclear Wcpons: 

- .. U.N. GAOR 44TH Sas., Supp No. 49 at 80, (1989). 

Resolution 45/59B, Convention on the prohibition of die use of nucicar wapons, U.N. 
GAOR 45th Sess. Supp. No. 49 at 71 (1990); 

Resolution 4667D. Convention on the prohibition of tbc use of nuclear weapons (1991). 
U.N. Doc. GAI8307 at 127, 

Resolution 47153C. Convention on the prohibition of die use of nuciear weapons (1992): 
U.N. Doc. GAI8470 at 112 (3993); 

Resolution 48/76B, Convention on the prohibition of the use of nuclear wapons (1993), 
U.N. Doc. GAI8637 at 124 (1994); 
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Mernorial 
in support of the 

Application by the World Health Organization 
for a n  

Advisory Opinion by tbelnternational Court of Justice 
on the Legaliîy of the Use of Nuclear Weapons 

Under International Law, including the W.H.O. Constitution 

Issues of Cornpetence and Adrnissibility" 

By Resolution 46.40 of May 14, 1993, the World Health Assernbly requested the International 
Court of Justice to give an advisory opinion on the following question: 

"In the view of the health and environmental effects, would the use of nuclear 
weapons by a state in war or other arrned conflict be a breach of its obligations under 
international law including the WHO-Constitution?" 

Objections have been raisedl againd this request to the effect that this resolution exceeds the 

bounds of the powers of the World Health Assembly (WHA) and. therefore, does not constitute 
a legally valid exercise of the power granted 10 the WHA to request an advisory opinion and 
chat, as a result, the International Court of Justice is not entitled to give that opinion. This 
menlorial will show that the resolution containing the request is indeed a valid exercise of the 
powers conferred upon the WHA. 

Objections have also been raised which ma? be understood in the sense that it would be 
improper for the ICJ to give the opinion and that the Courr. given these objections, should use 
the discretion it possesses not to accede to the requesi. This mernorial will show that giving 

an answer to the request constirutes a proper exercise of the judicial function of the Court and 
that. thus, no reason exists for the Court to use its discretion in the sense of nor giving the 
requesred opinion. 

'This Mernorial is largely based upon a study conducted by Prof. Dr. Michael Bothe 
(University of FrankfurtlMain). 

1 See in panicular the objections raised by certain delegares in the debates of WHA, WHO 
Doc. A 46/B/SRl8 p. 7 et seq.: SW9 p. 2 et seq. and A 46NWl5 p. 8 et seq. and in particular 
some of the views formulated by the WHO Legal Council, A 46NWl5 p. 13 et seq. . 

'1t is in this sense that objections could be interpreted which srate that the course 
followed by WHA was "not appropriate" (see e.g. Austria, WHO Doc. A 46/B/SW8, p. 11). 



Resolution 46.40 lies within the cornpetences of the WHA. 

The legal source of the power jranted to the WHA to request an advisory opinion of the ICJ 

is found in Art. 96 p a n .  2 of the United Nations Chaner, An. 76 of the WHO Constitution 

and in Art. 10 of the Agreement between the United Nations and W H 0  approved by both the 

WHA and the United Nations General Assernbly. The relevant pans of these three provisions 

read as foiiows: 

An. 96 para. 2 of the UN Charter: 

"Other orqans of the United Nations and specialized agencies, which rnay at 
~. 

any tirne be so authorized by the Generai Assernbly, rnay also request 

advisory opinions of the Coun on le:nl a~~esrions arising wirhin rhe scope of 

rheir aciriviries. "' 

Art. 76 of the WHO Consrinition: 

"Upon authorization by the General Assernbly of the United Nations or  

upon authorization in accordance with any a,geernent betwern the 

Organization and the United Nations, the Organization may request the 

International Coun of Justic: for an advisory opinioo on any legal quesrion 

arisinj wirhin rhe converence of rhe Orgmi=arion. ii 1 

1 Ernphasis added. 

Ernphasis added. 



5 

An. X of the Agreement between the United Nations and the il!orld Health Or~a i i i za t i~n :  - 
. - 

"1. ... 

2 .  The General Assembly authorizes the IVorld Health Organization to 

request advisory opinions of the International Court of Justice on le,oal 

qilesrions arisinz wiri~in rhe scqoe of ils conoerence otlier than questions 

concerning the mutual relauonship of the Organization and the United 

Nations or other specialized agencies. 

5 .  Such requests may be a d d ~ s s e d  to the Coun by the Health Assembly 

or  by the Executive Board acting in pursuance of an aurhorization by the 

Health Assembly. 
i is 4. ... 

The two essential legal requirements for the adrnissibility of the request are, thus, chat the 

request concerns a "le=al question'' anc relates to rnatrtrs which are within the scope of the 

aciivities or of the comoetenci of the Worid Healih Orglnizarion. This mernorial \vil1 fuse 

aciaress the lanrr question. 

II. 

The resolution concerns a question which is within rhr siope of the powers and Ïunctions of 

the LWO. 

1 .  I h e  powers of the WHO concemin,o nuclear w-apons are based upon, and related to: 

some obvious and undisputed iacts: In the two instances wheri nuclear weapons were used 

they caused unspeakable human suffering nor only kiiiing immediately, but also inflicring 

wounds and illness in man? dzerenr ways upon thousanas of "survivors". Should nuclear 

weapons ever be used again, the eîfecrs of their us: w d i  again min the health of countless 

s Enphasis added. 



human beings and constitute a challenge of unsurmountable dimension to the health senpices 

and the medical profession6 in the affected a~%. Funhermore, the health effects of the testing 

of nuclear weapons are becoming more and more apparent as the veil of government secrecy 

lifts. Nuclear weapons represent, among other things, a health problem, and are, thus, of 

relevance to the tasks of WHO. 

The resolution containin5 the request cm,  thus, be based upon a number of items contained 

in the list of WHO funcrions enumerated in Art. 2 of the WHO.Constitution. These are in 

panicular: 

"(a) to act as the directing and CO-ordinaring authority on international 

health work; 

... 

(c) to assisr Governments, upon requesr, in strengthening health services; 

(d) to fumish appropriate technical assistance and, in ernergencies, 

necessary aid upon the request or acceptancr of Governrnents;" 

.4s far as nuclear weapons are concerned, rhese provisions =ive WHO, in panicular, the 

mandate to help srares in preparing their health servicrs to meer the challenge of assisring the 

injured, bursrill surviving vicrirns of a nuclear arrack. 

" 6 )  to promote CO-operation among siienriiic and professional groups which 

contribute to the advancement of health;" 

The provision is especially concerned with attitudes of the medicnl profession, which 

represenr a crucial issue wirh regard to nuclear weapons. This provision can be seen as 

fundamental to WHO activities relating to rnedical etkcs, which rnay also be based upon the 

foilowing: 

WHO, Effects of Nuclear War on Health and Health Services, 2nd ed. 1987, 
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"(k) to propose corivenrions, azrecments and regularions, and tiiake 

recommendauons with respect to international . ~ health matrers . . . " 

Awareness of h d t h  related problems (including those created by nuclear weapons) is another 

important aspect of WHO activities, based on the following provisions: 

"(q) to provide information, ciunsel and assistance in the field of health; 

(r) 10 assis1 in developing an inforn~ed public opinion among all peoples on 

maners of health;" 

The requesr for an advisory opinion is, arnong other ihings, a means to develop a more ' 

convincing infonnarion policy regardin: nuclw weapons and the challenge rhey consrirute for 

health services and the medical profession. 

Finally, the lis[ of WHO functions enas wirh a general clause: 

"(v) peneially ro cake al1 nerrssay ac:ion ro anain the oojective of the 

Organizarion. " 

This provision creates rhe necessary link ~etweon the powers and the aims or,oaniz?.rion. Ir 

consrinites an unusuaiiy broad enablin: clause thar allows the Organkation Io do tveryrhing 

neccssary IO artain irs goals. Ir does no[ only refer IO .An. 1 which stares chat the objective of 

the Organization is 

"the attainment by au peopies of che highesi possible level of health," 

bur aiso the Prearnble wnich formulates somc basic principies relating to rhis objective. The 

Preamble sures, in parcicular, the close iink berween healrh, on the one hand, and peace and 
. - 

securiry, on the other: 

"The healrh of al1 peoples is i'undamenral io rhe anainment of peace and 
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security.. ." 

With regard to nuclear weapons, this provides the WHO with additional authority 

n i e  power of WHO to deal with the question of nuclear weapons having been established in 

ueneral rems, it is possible to develop some more specific e u r n e n t s  in favour of the power J 

to request the advisory opinion and to dispel some arguments put forward against this power. 

2. The interpretation of the WHO Constitution to the effect that the Organization rnay 

deal with health effect of nuclear weapons is confirmed by the undisputed practice of the 

Organization. This subsequent practice constitutes a decisive element regarding the 

interpretation of a treaty, in panicular, where no dispute exists between the parties and the 

parties to the treaty agree on this practice7. 

With respect to the healih efiecrs oinuciear weapons. doubts were not voiced in the othenvise 

controversial debate leadin; to the adoption of resolution 46.10' that these effects constitute 

questions comins within the scope of competence of the WHO. Dealing with the health 

enects of nuclear weapons has indeed consrinited an unchaiienged practice of the WHO over 

many years. Based on resolution WHX 34.38, an international committee of expens was 

formed by the Director Generai of the VvXO which in 1983, submitted a fust repon on the 

effects of nuclear war on health and health services. The WHA endorsed the comminee's 

conclusions in resolution WHA 36.28 and recommended that the-work should continue. This 

recommendation was the basis for the weil-known second edition of the repon published in 

19879. ïh i s  report was accepted and commended by the Founieth World Health ~ s s e m b l ~ ' ~ .  

7 A n .  31 para. 2 (b) of the Vienna Convention on the Law of Treaties: see R. 
Bernhardt, interpretation in International Law, in: R. Bernhardt (ed.), EPIL, 
Instalment 7 (1984), p. 323. 

8 Statement by the Legai Council of WHO, .4 4 6 l W 1 3  p. 13; Delegate of France, 
ibidem p. 12. 

9 ~f ' fec ts  of Nuclear War on Health and Health Services, Second Edition. Gzneva 
1986. 



A similar pnctice exists relating to other weapons of mass destruction. In tlre 19bOs, III* 

WHO coopented with the United Nations in . . the field of the prohibition of chernical and 

biological weapons. Ir submitted a repon on healthaspeca of chemical and biological 

weaponsf' and s e v e d  WHO resolutions dealt with rhis probleml'. It, therefore, remains 

beyond doubt that the health aspects of weapons o i  mass destruction represent a grnuine 

question of health and, thus, fali wirfiin the scope or  purpose of the World Health 

Organjzation as defmed in - Art. 1 of its Constimtion. According to .An. 2 (q) and jr), quoted 

above, it is the function o i  WHO to provide information regardirig these questions and to 

connibure to the formation of a bener informed public opinion. This-represents a basis for the 

publicizin= of activities and views of the WHO on such questions. 

?, 

J The objections raised in the current proceedings do not relate to the leg3lity of the 

WHA dealin: with quesrions o i  heairh eifeccs of nuclear weapons, they only relate to the 

power of the WHA to express a view regarding, or to request an advisop opinion on, the 

Iegaiity of rhe use of such weapons. For the-purposes of the powers of the ÇsH.4. a disrincrion 

is thus made between the health eifecü of sucn we3pons and the Iegality of their use. Those 

objectinj apparently assume that the powers of W3i9 re!at: to rhese effects only, whiie the 

causes of these effects, nameiy the acrual use of choss wea?ons, remain outside the sphere of 

the competences of the Organization and its Asscrnoly. R i s  dis;inc:ion ecablishrs a narrow 

c o n s t m c t i o ~ f  WHO powers which is unacce?caoie  an^ c a n t n p  to rhe esrablis!ied pncrice 

of the organization. 

The undispured pracuce constimtes a subsequent pnccice within che meanin? or' .Li. 3 1 para. 

3 (b) of the Vienna Convention on the Law of Treaties and thus a decisive eiement of the 

incerpretation of the WHO Constimtion". WHO has nt\,:r unde:siood irs mandate to deal 

10 Resolution WHA 40.24' 15 May 1987 

I l  WHO, Health aspects of chemical and bioio,oi;al weapons. 1970 

12 Resolutions W K A  10.54 oiivlay 1907; Çs3.A 2 2 . 5 8  J u l y  1969 and WH.4 23.53 of 
May 1970. 

I l  Sze above nore 7. 



with health questions as excluding from its purview the social and political causes of healtli 

problerns. This bmad stance h a  always lead the organization to deal with the polirical aspects 

of cenain conflictsl'. As a result, the WHA has also expressed views concerning the 

application of the laws of armed conflict, in particular the Geneva Conventions for the 

protection of victims of anned conflicü". The authority of the WHO to deal with political 

issues is, in pa~icular, well established in relation to the question of health and peace. The 

P m b l e  of the WHO Constitution clearly States that health is a prerequisite of pencei6. Thus. 

health is not seen as a merely technical or scientific issue. It is a politicai matter, a question 

of war and peace. It thus being accepted that health is a prerequisite of peace, can the 

question of peace as a prerequisite of health be excluded from tlie scope of activities of the 

Organization? Both as a matter of legal losic and of the practice of the Organization, the 

answer is clearly no. This concept of "health through peace" and "peace throuzh health" is 

clearly reflected in relevant resolutions of the WHA. WHA 15.51 of May 1962 on the "Role 

of the Physician in the Preservation and Promotion of Peace" reads as follows: 

- "The Fifteenth World Assernbly, 

Considering the international responsi'oiliries which rest upon the World 

- ~ 
Health Organizauon, and being aware of the close relarionsltip which erisrs 

benveen h e a ~  and rhe preservanon o j  peace; Bearing in rnind the 

stipulations of the Prearnble to the Consritution of the World Health 

Organizarion which stares, inter alia: "The health of ail peoples is 

fundamental to the anainment of peace and security and is dependent upon 

the fullest co-operation of individuals and States"; Desiring to emphasize 

the close relationship which exists between health - defmed as a state of 

complete physical, mental and social well-being - and happiness, harmony 

l i  See, as a recent example, the resolution dealing with health conditions of the Arab 
populations in the occupied A n b  temtories, including Palestine, WHO Doc. A 
46iBISRl8, p. 2. 

" Cfi.  resolution WHA 11-131 of June 1958 (concerning the Geneva Conventions in 
general). 

16 See above. 



and security of al1 peoples; Considering tiiar continuing progress in inr 

inoroveinent ojworid iiealrh will conrnoure im.oorrmriy ro peace, as we!! C S  

r ha  peace is a basic condirion for rhe presennn'on anc itnprovemenr o j  

healril of people in rhe whole worid, 

1. DECL.- that physicians and al1 other rnedical workers have - in  

the exercise of their proiession and through the relief and help rhey give to 

their patients - an irnponant role to play in the preservauon and promotion 

o f p c c ,  by contributkg to the elirnination or at least tlie attenuation of the 

causes of distress and dissatisfaction; 

2. C.ALLS upon al1 Members to promote the cause of peact by 

inrensLFyin_o their effons to implement the principles and purposes emboàied 

in the Consitimtion of the World Health ~ r~an iza t ion . " ' "  

The same broad approacn to WXO powers was adopred in relation to chernical ~ n d  biological 

weapons. In its resolution o i  25 May 1967, the 70th World Heaith Assembly welcomed the 

resolutions of the C'nited Nations Genenl .4ssernoly conceming the prohi'oition of the use of 
- 

cnemicd and bioio~ical wespons and czlled upon its ivlember States to exen e:*en. effort 10 

impiement these resolutions". The quesoon of the use of such weqons is thus considerrd to 

consUmte a cornmon c o n c m  and a comrnon function of both the United Nations 3na WHO. 

.4lonj the same lines. resolution W.4 22.58 of 75 l u i y  1963 expresses the v i w  that rapic 

international a-geernents for che complete prohibiiion and riic disposal of al1 types of chemica! 

and bactenoiogicai weapons are nectssary. .Again, the pronounce.ment of WH.4 is weil in the 

field of disarmament. 

The most tellin: example of this broad conccpr of 'AH0 powers, tvhich inciude the question 

of the legality of possession an2 use of wezpons of rnôss destruction, is WHA 22.53 of May 

1970. Due to its importance, i t  deserves to be quotrd in full ttxt: 

I i  Emphasis aaaed. 

13 WH?, 20.54. 



" ïhe  Twenty-third World Health Assernbly, 

Guided by the principles of the--Constitution of the World Health 

Organization; Recalling the danser hanging over rnankind as a result of the 

ever-Con~uing work to develop new forms of chernical and bacteriologicai 

@iological) weapons, and ais0 as a result of their stockpiling; Expressin: its 

profound anxiety in regard to the cases that are recurring of the use of 

chemical means of waggg warfare; Bearing in mind resolution WHA 20.54 

- in which the World Health Assembly has already expressed its deep 

conviction that scientific achievements, panicularly in the field of biology 

and rnedicine - that most humane science - should be used only for 

mankind's benefit, but never to do it any h m ;  Taking into account the 

terms of resolution 2603 adopted by the General Assembly of the 

United Nations at its twenty-founh session, which stated that the prospects 

for general and complete disarmament under strict and effective 

international control and hence for peace rhroughout the world would 

brighten signif~cantly if the developrnent, production and stocLciling of 

chernical and bacteriological (biological) agents intended for purposes of 

war were to end and if they were eiiminated from al1 milita. arsenals; 

Noting with approval the report of the Director-General of WHO and a 

group of consultants on the disastrous consequences for hurnan heaith to 

which the use of chernical and bactenological (biological) weapons could 

lead, a repon which was tnnsrnirted to the Secrerary-General of the United 

Nations in accordance with pangraph 2 of the operative pan of resolution 

WHA 22.58, adopted by the Twenty-second World Health Assembly; 

Drawing attention to the fact that the quesrion of prohibiring rlle 

- developmenr, producnon and srockpilin,o of al1 forms of chernical and 

bacrenological (biological) weaDoru is ve- closely linked wirh rhe problem 

.. 
of the prorecnon of rlle hwnan environmenr a,oairur pollurion; and Declanng 

that the use not only of chernical and bacteriological (biologicai) weapons 

but also of any chernical and bacteriolo,oical (biological) agents for the 

purpose of war rnight lead to a disturbance of ecological processes which in 



its turn would menace the exisrence of modem civilhtion, 

1. PROPOSES rhat-the-Director-Generrtl should continue to CO-operate 

with the Secretary-General of the 'ünited Narions wirh a view IO promoting 

the rapid prohibition of the deveiopment, production and srockpiling OÏ 

chemical and bacreriolo~ical ( b i o ~ o ~ i c a ~ ' )  weapons and ensurins thrir 

desrnicrion; 

2. APPEALS once more ro rhe jovernmenrs of coirnrries which have nor 

yer ratified rile Geneva Prorocol of 17Jime 1975 ro accede IO thar imporranr 

and Irighlv Ir~urzane inremarional azreemenr in rlie nearesr possible @iire; 

2. EI/IPKASIZES the need for rhe rapid prohibirion of rhe de~elo~oment. 

producnon and srockpilinj of clrentical and bacreno10,oical (biologicall 

wea.oons and the desrnicuon of stocks of such weapons as a necessa? 

mensure in rhe jghr for Iiurnan lieafrh; 

4 .  C.4Li.S UTON ail medical associarions and ai i  rnedical workers t0 

considir it their moral and professional auty to give every possiolc 

assisrance to rhe international movemenr directed rowards the complcre 

pronibition of chernical and bactetiolo~ical (biological) rnelns of \c.a:in_o 

- war; and 

5. REQUESTS - the Direcror-Gcneral to rnnsrnir rhis resolution ro rhe 

Sezrerav-Gzneiai of the United Nations anà aiso to disrribute ir among 

Member Stares and a wide medical public. "" 

The c-oncep of this resoiution is that the powers of the WH.4 are noc lirnired to the health 

effecrs of the use of weapons of mass destruction. bur rhar rhese heaith effecrs lezitimize 

WHO dealinz with the (il)lejaiity of use and possession of such weapons, and char i t  is 

included in a specific medical profissional responsioiliry to work roward their prohibition. Ir 

is precisely rhis concepr which underlies resolution a6.20. 

- -  - 

l9 Einphasis added. 



4. Another source of the pomper of WHA to request the advisory opinion of the ICJ lies 

in the fact that, in the view of the WHA, it- required such an opinion as guidance for future 

action. The Coun has always accepted a perceived need for authoritative guidance as a basis 

for its acceding to a request to give an advisory opinionz0. The interpretation of the 

consticution of the Organization to which the requesting organ belongs, represenü, without 

doubt, such a rnatter where the guidance of the Coun can be sought. Thus, the request to 

clanfy the rneaniiig of the WHO Constitution lies within the powers of the W A .  This is an 

explicit aspect of the request for the advisory opinion. Although it is true chat the main 

reasons for the illzgality of the use of nuclear weapons are found in other rules of 

international law, the WHO Constitution is also relevant for the question. The use of nuclear 

weapons would be both a clear-cut denial of the very essence of the objective of the WHO as 

- fomulated in An. 1 of the Consticution and of the basic principles formulated in the 

Preamble. The use of weapons causing incurable trauma and iilness for thousands or even 

millions of victims is incompatible with the basic hurnan right contained in the Prearnble of 

the I W O  Constitution: 

"The enjoyrnent of the highest attainable standard of health is one of the 

fundarnenral rights of every hurnan beinz . . . " 

It is clearly wihi the powen of the WHA to express this idea in a solernn declantion. In the 

debate preceding the adoption of resolution 46.40, the Legal Council of the WHO expressly 

mentioned the possibility chat WHX could adopt a resolution concerning the interpretation of 

the Consticution". It foliows (a logical conclusion which, however, the Legal Council faiis to 

draw) that WHA rnay seek the advise of the ICJ before rnaking such a declararion". 

.4nother field of activiry where the lezal guidance of the ICJ concerning the (ii)legality of the 

20 See Cenain ET.DCILT~S ojihe United ~Vanons, ICJ Repons 1962, p. 8 et seq. 

" WHO Doc. A 46IBISRI10 p. 2. 

See in this sense the suternent by the Delegare of Mexico, WHO Doc. A 46lBISFU8 
p. 9 .  



use of nuclear tveapons rnay become relevant is the function to provide advisr penai~iiiig to 

medical services. Assistance in the field of public . . health and the developrnent or' nieaical 

services is one of the major activities of WHO". This assistance is of particular iriiponance 

for the developinp countries. Prepanns health services, in particular those of developing 

countries, to cape ai th emergencies and desasters is a very important elemenr of rhis 
-. 

ass'istancc--. Medical services of developing countnes are in a position which is sriU worse 

than chat of indusuiai countnes when havins to cope with these problems. The problein of 

nuclear weapons has become more relevant for developing countries in reccnr rime as the -. 

proliferation of those wapons  to smaller states has come to present a redistic ~cenario'~. For 

the purposes of giving advice on desaster medicine relating ro a nuclear atrack, it is cenainly 

relevant whether such atracks are to be considered as a facr of liie which musr be accepted 

under the law or are to be avoided tvhere the law is obeyed. In addition, the repon on the 

effects of nuclear war on health and hezlth services convincingly concluded that, in the case 

of a nuclear anack, the health services of the worid could not aileviate the resulting situation 

in any si~niiicant way. Thereîore, the only approach of treatment of health efiects of nuclear 

waYa.re is primary prevention, char is, prevention of nuclear wa?'. Ir would be awkivard, [O 

say the l e s t .  to conclucie that the JiX.4 rnusr kzep silent repsrdin: somethng which is 

recognized as being the only effective prevention of the heaith problems cre~rea  op nuclear 

war. 

Another field whez ~ h e  guidance to be given by the international Coun of Justice uould be 

irnponant for the acrivities of the WHO is medical ethics. >ledical erhics represents another 

- " Set  .VL. 2 (c) and (d), quored above 

" See. inrer alic. The Work of WHO 1990 - 1991. Biennial Repon of thr Director- 
Gene.d to the World Health .4sjembly and to the United Xations, 1992, pp. 7 e: seq. - 

'' See the repon by the Director Genenl,  Health and Environmental Effects of 
Nuclear Weapons. hl30 Doc. 2, 46/?0. para. 14. 

" Effecrs of Xuclear War on Health and Health Sepices. Second Edition, p. 5 



important activity of WHO". It is also relevant for the question of nuclear weapons. The role 

of physicians in the preservation and promotion of peace and, in panicular, in relation to the 

rernoval of the threat of nuclear weapons is a major ethical issue. This is, for instance, 

reflected in WHO resolution WHA 34.38": 

"Noting funher the growing concem - of physicians and other health workers 

in rnany countries at the mounting danger of thermonuclear war as the most 

senous threat to the life and health of all populations and their desire to 

prevent thermonuclear desaster, which is an indication of their increased 

awareness of their rnoml, professional and social duty and responsibility to 

safegard life, to irnprove human health, and to use al1 rneans and resources 

for attaining health for aii; " 

Finally, the question of the legal prohibition of nuclear weapons is also relevant for WHO 

activities in another aspect. Under the niles of the law of armed conflict which are relevant 

for the prohibition of nuclear weapons. the effect on human heaith and the environment 

consritutes the essential basis of this prohibition. Thus, it is not possible to clearly establish 

the very existence of that prohibition without expen medical knowled~e. Ir is one of the tasks 

of WHO to collect and disseminate such knowledge or at least to instigate concened effons 

to this effect. Thus. the work of WHO should represent an essential basis for the opinion of 

the Coun re,grdinj the iUegaiity of the use of nuclear weapons. The PiHo rnust, as a result, 

also be interested in the legal yardstick by which such health effects are evaluated. Health 

effects and the legal yardstick applicable to the use of these weapons are thus inseparable; 

they are the two sides of the same coin. if the health effects of nuclear weapons faii within the 

powers of the WHO (and there is no doubt that they do), WHO must also be competent for 

the question of the legal prohibition of the weapons causing these effects. It is this very 

concept which derermined the role of the WHO in irs CO-operation wirh the United Nations 

21 See. inter aiia, resolutions EB4.FQ4 of July 1949, EBS.R75 of Feb. 1950; 
EBSS.R64 of Jan. 1975; EBS7.R47 of Jan. 1976. 

" See already Resolution WHA 23.53 of May 1970, quoted above. - 
-- 



rezarding the proiiibirion of chernical and biological ~ e 3 ~ o n s "  

.. - 
5 .  Those objecting to the cornpetence of the VfXO to de31 rvitli the question of the 

(i1)legality of nuclex weapons claim that this question lies within the exclusive conipetence 

of the United Halions which the I W O  would have to respecr. .4lthough this !vas not 

e x p ~ s s e d  in very c i m  rerms, this idea serrns to underly the rnisgi\,ings tlie Lesal Council of 

the WHO and of many deiezates exprcssin,o doubts about the legality of the requesio. This 

thesis seems co resr on the assurnpuon that a kind of domaine réservé exists for the United 

Xations in the fieid of the application and interpretation of the laws of m e d  conflict. If rhis 

is the assumution, it is an erroneous one. There are no exclusive powers of the Gnited 

Nations in tliis field. Quite to the contrary, a tradition of cooperation of the United Nations 

wirh other bodies exists. The  United Xations has, in panicular, reco~nized the powen and 

funcrions of the International Cornminer of the Red Cross in this iield. The questions of the 

apptication, L-nplemenration and deve!opment of the laws of anned conflict are dealt with both 

by [DI United Xations and by the Red cross". 

Qu~s t ions  regarain; peace and secunty and the Iaws of a m e à  conflicr have never bezn 

considered as a marrer ro oe  exclusively treated by tlie United 'iaions. but rarher 1 common 

concex and a common Ïunction of the ünited Nations ana of cenzin specialized agencies. in 

parricuiar the %;HO and UiuTSCO. The United Narions have always weicomed the 

conribution of the speciaiized asencies in this field. This CO-openrion or common action on 

the p a n  of both the United Nations and the speciaiized agrncies was not always 

unconrroversial. Ir was argued that the basic principle of the specialized asencies was 

"funcuonalism" and, as a rrsult, "political" questions had to remain outside the scope of their 

29 Sec a ~ o v e  notes i l  and 12 

'O %HO Doc. .A 16!B!SR/S p .  S ( h g a l  Council); Delegare of Srnegal. i~idern p. 12: 
United States. SR'10 p. 3; Xew Sc3land. ibiacrn p.  6. 

j l  hl. Boche. in: AI .  Botnell;. 3. PazschlW. A. Solf. Xew Ruies OF Victims of Amicd 
Conrlicts. 1982. p.  3. 
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activities". Altliough there was considerable legal debate conceming the treatment of such 

political issues as South Africa and the relations between Israel and the A n b  States, it has 

never been accepted that the specialized agencies were "unpolitical"". Indeed, the United 

Nations rerninded cenain specialized agencies that they had their role to play in  order to 

promote certain policy objectives of the United Nations, for instance the Bretton Wood 

institutions in relation to South ~ f r i c a ' ~ .  The CO-operation between the United Nations and 

WHO conceming chernical and biological weapons, already mentioned above", represents 

another example of this concept of the responsibility for peace and security shared by the 

United Nations and a specialized agency. 

It may, however, be arsued that WHO musr respect the primary roie of the United Nations 

and, in panicular, of the Security Council in the field of peace and secunty. The relevant 

sections of-the A,mment between the United Nations and the WHO, however, provide only 

for h i t e d  duties of the WHO. In relation to recornmendations of the General Assembly and 

of ECOSOC, a duty exist, to consider-thern and to consult with the U. N. (.4rt. IV). In 

addirion, a duty of the WHO exists to render "such assistance for the maintenance of 

international p c c  and securiry" as the Security Councii may request. This could rnean a duty 

of the WHO not ro create obstacles for United Nations acrivitiesj6. However, the 

'' O-th i s  question of "politicisation", see D. Wiliiams: The Specialized Agencies and 
the United Nations, 1987. pp. 55 er seq.; 4. - V. Ghebali. The Politicisation of UN 
Specialized Agencies: A P r e W a r y  Analysis. in: R. N. Wells (ed.), Peace by Pieces 
- United Nations Agencies and Their Roles, 1991, pp. 12 er seq. 

" Williams, op. cir. p. 55; R.  v. Hanstein, Der EinfiuB der Vereinten Nationen auf 
die Sonderorganisationen - Anspruch und Wiruchkeit ,  1989, p. 171 er seq.; W. 
Meng, AT. 57, notes 37 er seq. in: B .  Simrna (ed.), Chana der Vereinten Nationen, 
1991; E. Klein. United Nations Specialized Agencies, in: R. Bernhardt (ed.), EPIL 
Insralment 5 ,  1983, pp. 349 e! seq., at 366. 

tr v. Hansrein, 0.0. cir. ,  p. 19 er seq.;  Meng, loc. cir. note 42; see also 1. Seidl- 
Hohenveldem, Sonderorganisarionen, in: R. Wolfxum (ed.), Handbuch Vereinte 
Nationen, 2nd ed. 1991, pp. 782 er seq. ,  note 9. 

'' See above notes 1 1  and 12; on other "political" maners in the work of WHO, see 
C. O. Tannenberg, A New International Health Order, 1979, pp. 305 er seq. 

?6 CF. Meng, loc. cir. note 42 er seq 



pronouncement of the United Kations Genenl Assernbly to the effect that riie use of siicii 

weapons is indeed illegal" by no maris constirutes . . the final disposition of the niartcr. Roorii 

still exisü for an authorirarive statement by the International Coun of Justice on tlie same 

matter. Even if the World Health Assembly is required to respect the responsibilities and 

hnctions of the S~curiry Council, this would not and Could not consritute an obligation on the 

par; of WHO had to kerp silent regarding malters not actually beîore the Securiry Council. 

6.  .4 final point to be considered is the fact that the WHA has already made an explicit 

determination of in own competence. A morjon not to consider the drah resolution requesring 

the advisory opinion was put before the Assernbly whjch argued chat tiie resolution were 

beyond the powen of the OrJ&tion. Tne motion was rejected". This formal determination 

of the Organization's powers rnusr be respected by the ICJ. l lus  raises the question of the 

judicial review of decirions raken by international organizations. Certain authors argue that 

the= is no judicial review of such resolutions". For these aurhors, it should be clear chat the 

detemination made by the WX.4 concerning its own competencc 10 request an advisory 

opinion was binding for the Coun and couid not be questioned bu i t .  Tliis, ho\vever: is a 

sornelvhat extrerne view. Tne Coun rarhe: adopts 2 îornprornise vizw on the inatiz: by using 

the legal construct of a presumprion. i n  irs zdvisory opinion concening irrcmibic. the Court 

States: 

"A resolution of a properly consriruted organ of ;he Unitea ."iarions urhich 

is passed in ac:ordance with t?at o-an's niles oi  proczdure, 3nd is declared 

by its Presidenr to have bezn so passed. must be prcsurned to have been 

validly a d ~ ~ c e d ' ~ .  " 

-- 
" Resolution 33171 B (1978). 

" WHO Doc. A 461BISR1? p. 2 .  

39 Caflisch, Is the International Court entitied to res.,iew Securiry Council Resolutions 
adopted under Chapter \Tl of the United Narions Chaner?, Paper submitted to the 
Qatar International Lau: Conference 1994, in panicuiar p. 4. 



- 1s 

In its advisory opinion on Cenain Expensesuf the United Nations, the Court States: 

"As anticipated in 1945, ... each organ must, in the fmt place at least, 

determine its own jurisdiction"." 

This, too, is a hnd  of presumption. The question is thus whether, in a particular case, any 

reason exists to rebut this presuinption. It is submitted that no such reason exists. It is true 

that in the Namibia Case, the Court examined objections raised conceming the procedure of 

the organ which had requested the advisory opinion because those objections finally 

concerned the jurisdiction of the Coun. The Coun, however, did not hold that this conveyed 

a right of unlimited scmtiny regarding the requesting organ's judgement concerning its own 

competence. In the present case, the essential question is really whether the WHA needs the 

ouidance of the Coun for its future activities. In this respect, a margin of appreciation must - 
at least be -mted  to the requesting body. The Coun will have to accept and may not question 

the wisdom of the jud~ement made by the WHX that it feels a need for the Court's guidance, 

at least where the rnatter in question does not manifestly lie outside the jurisdiction of the 

requesting o z a n .  ï h e  Court, indeed, has never retüsed to :ive an opinion on the basis of a 

lack of competence of the requesting organ, although objections to this effecr have been raised 

beiore the ~ o u n ' ? .  

III 

n i e  riext requirement for the admissibiiity of a requesr is thar it relates to a legal question. As 

tlie question is submitted to the Court, it concems the existence of a prohibition under 

intemational law. This is cenainly a legal question. It is [nie that this legal question contains 

imponant political implications. This does, howeve:. not exclude the legal character of the 

"' ICJ Repons 1962, p. 168. 
.- 

dl D. Pratap, The Advisory Jurisdiction of the International Coun, 1972. pp. 122 el 
seq.  
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question. A Iegal question put to the Coiin, in panicular a question of treaty interpret3tion. 

remains a legal question even if it lias Far-re~ching political consequences. TIie Courr, 3s i r  

held in the Cerrain Erpenses case, 

"cannot anribute a politicai characrer to a request which invites it to 

undenake an essenriaiiy judicial task, namely, the interpreration of a treaty 

provision"." - 

This is the constant jurispmdence of the court". If such politicaÏconsequences nevenheless 

lead the Coun to refuse to give an opinion, the reason is not a lack of jurisdiction, but the fact 

chat it rnigiit noc be appropriate for the Coun to give an opinion. This is a matrer of the 

discretionary power of the Coun to decline a requesr. 

Even if the request for an advisoq opinion conscinites a legaliy valid extrcise of a power 

conferred upon WH.4: it sriil remains wirhin rhe tiiriretion.?;v poiver of rhe ICI not to give 

iliat opinion'2:.~nder .U. 65 of the Statute, the Csun i 1 1 q  givc an a d v i s o ~  opinion. It is. 
.- 

however, noc obiiged ro do ~ o .  . .  

-~ 

.As the Coun stated it in the Cerrai~ E v e m e s  Ccse: 

"The power gnnted is of a discretionaq character . . . Even if the quesrion 

$3 ICJ Repons 1962. p. 155; se: already iii rhis sense H. Kelsen, Tlie Law of the 
Unired Nations, 1964, p. 548; on the broad definition o ï a  "legai question", see ais0 
H. W. A. Thirlrvay. Advisor)' Opinions of Inrernational Courts, in: Bernhardt (ed.), 
EPIL vol. 1, 1992, p. 39. 

2 4  Pratap, 0.0. cil. p. 130: L. M. GoodrichiE. HambroIX. P. Sirnons, Chancr of Che 
United Narions, 3rd ed. 1969, p. 567 er se!.: P. Daillier. .An. 96. in: ].-P. C0tI.A. 
Pellet (eds.). Lî Charte aes Nations Unies. i985. p. 1237. 

2s Cerrain E t ~ e m e s  o j l i t e  Unired iVarions. ICI Re?ons 1962, p. 155 
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is a legd one, which the Coun is undoubtedly competent to answer, it may 

nonetheiess decline to -do 50. " . . 

The Coun will, however, in principle not refuse to accede to such a request. Only 

"compelling reasons" should lead the Coun to refuse to give a reqiiested advisory ~ ~ i n i o i i ' ~ .  

This is related ro the function of the Coun as the principal judicial organ of the United 

Nations. As a maner of pnnciple, the Coun is bound to give an opinion. As the decisive 

factor in exercising its discretion, the Coun is inspired by considerations of judicial 

propriety". The fact that a question is "intenwined with political questions"" does not 

consutute a compeiJig Rason to refuse to give an opinion in the sense discussed above; it does 

not make it impmper for the Coun to accede to the request. In conrentious proceedings, it has 

also bern argued that the political nature of a dispute should exclude the jurisdicrion of the 

Coun. The Coun clearly rejected this argument in the Nicaragua case". It found that there 

was no "inability of the judicial function to deal with situations involving ongoing conflictJO". 

In international law, no political question doctrine exists that suggests that couns sliould 

-. refrain from giving a pronouncement on a panicular question because that question is' too 

political. Thus, the political and security implications penaining to the (i1)le;ality of the use 

o f ~ u c l e a r  weapons do not render it improper, in view of the judicial function of the Coun, 

to give a legal opinion theron. - 

16 Judgemenr of the Adtninisrrarive Tribunal ojrl~e iL.0 upon compiainrs made againsr 
UNESCO, ICJ Repons 1953, p. 86; Cenaif1 -enses ojrhe Unired Nations, ICJ 
Repons 1962, p. 155. 

17 H. Mosler, An. 96 note 22, in: B. Simnia (ed.), Chana der Vereinten Nationen, 
1991; M. Schroder, IGH-Internationaler Gerichtshof, in: R. Wolfrum (ed.), 
Handbuch der Vereinten Nationen, 2nd ed. 1991, pp. 321 et seq., note 14; Pratap, 
op. cir. pp. 149 er seq. ; Wesrem Sahnra case. ICJ Repons 1975, p. 21. 

. . 

" ICJ Repons 1962, p. 155. 

69 Case concerning n~ilirary- and paramilirnr? acriisiries in and a,oainsr Nicaragila, 
Jurisdiction and admissibility, ICJ Repons 1984, p. 137. 

JO Ibidem p. 436. 



Another argument raised to suggest that the Coun should refuse to $'ive that opinion may be 

called a futility argument. It is said that a decision holding thar nuclear weapons are indeed 

prohibited would be of no pracricai consequence. ïh i s  argument can be undentood in various 

ways. First, it is often said that it is improper for the Coun to answer hypothetical or  

"academic" questions. The Coun, however, has never accrpted this argumen?'. In the 

Wesrem Sahara case, the Court expressly stated that irs advisory jurisdiction was not iimited 

to j iv in j  an opinion 

"on exisung rights and obligations, or on their coming into existence, 

modification or temination, or on the powers of international organs ... 

( n h e  coun may also be requested to give its opinion on questions of law 

which do not cal1 for any pronouncemenr of this kind, thoush they may 

have their place within a wider problem the solution of which could involve 

such matrers5'." 

Thus, the fact that the request does not relate to a panicular case of use or intended use 

and/or does not concern the behaviour of any panicular srate does not affect the judicial 

propriety of r e n d e ~ z  the opinion. 

The futility argument may aiso 'ce inrerpreted to mcan cnar ir would be improper for the Coun 

ot deiiver an opinion which h a  no chance of being executed in practice. In this respect, the 

views e x p m e d  by the Coun inthe Nicaragua case are also applicable. Quotins the C h o ~ b i v  

decision of the PCU, the COU?' observes that it 

"neither can or should contemplate the contingency of the judgement not 

beinj compiied with." 

J I  Pratap, op. cir. p. 130, 169 e! seq. 

" 1 ~ ' ~ e p o n s  1975. p. 20: see also blosler. /oc. cir. note 2b 

33 ICJ Reports 1981, p. 437. 



îhis appliçr, il is subrniatd. afonio~i io advisoly opiiiions. It mus be rccognized th= indeed 
. . 

the request for an advisoly ophiion, in Ulis case as iii iiiaiiy othcrs, is pan of a politicai 

process designcd to achicvc a cmain solution to a problem. This was so in p h c u l a r  in 

dation to the rqusstr for advisory binions conccrning the status of Namibin and the powers 

of administraiion yvsscsscd, or not possusrd, by Solith Afnca and thc conaqumcss of the 

prcscnce OC Sou& Afnca in Namibia whlch was found to be illegal. Whm the Court was 

askrd for c le-4 opinion, It w u  by no means cenain rbat the holdlng of dit Coun would be 

hon%rcd by South Afdca. ïhk, howtver, àid no! prevent the COUR h m  delivering an 

opinion. l t  is the mle of iaw and thus alsa the mle of the judges to conuibutc to the solutiori, 

in a poliricd procws. of a polirical pmblem by clarifying the applicable rules of the game. 

If thia contribuLion of Che law is e s k d  fol' al the befiiiitig of a p m .  that is to say at a 

point in tirr.6 where the saludon of the problem stiii scuns to be far awry, this docs not niuui 

tbar the law has no rolc to play. ï h c  plitical dificulry of implementing an opixiion given by 

the Court is not a coliipelling =son to deny a request. 

.4uckla& New Zcaland 
19 Scptembcr 1994 
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Authority of Ask for Advisory Opinions 

Article 96 of the United Nations Charter says: 

1, The General Assembly or the Security Council 
may request the International Court of Justice to give an 
advisory opinion on any legal question. 

2. Other organs of the United Nations and the 
specialised agencies, whch  may at any time be so 
authorised by the General Assembly, may also request 
advisory opinions of the Court on legal questions arising 
within the scope of their activities. 

Article 65(1) of the Statute of the International Court of Justice says: 

The court may give advisory opinions on 
any  legal question at the request of whatever 
body may be authorised by or in accordance 
with the Charter of the United Nations to make 
such a request. 

The World Health Organisation is authorised to request advisory 

- opinions under Article X of its Relationship Agreement with the United 

Nations which says: 

(2) The General Assembly authorises the World Health 



Organisation to request advisory opinions of the international 
Court of Justice on legal questions arisiig within the scope of 
its competence other-than questions concerning the mutual 
relationships of the Organisation and the United Nations or 
other specialised agencies. 

(3) Such requests may be addressed to the Court by the 
Health Assembly or by the Executive Board acting in pursuance 
of an authorisation by the Health Assembly. 

General Assembly Resolution 1240,15 November 1947 approved that 

agreement. Article 76 of the Constitution of the World Health Organisation 

says: 

Upon authorisation by the General Assembly 
of the United Nations or upon authorisation in 
accordance with any agreement between the 
Organisation and the United Nations, the organisation 
may request the International Court of Justice for an 
advisory opinion on any legal question arising w i t h  the 
competence of the organisation. 

So we must ask ourselves whether the use of nuclear weapons is a legal 

question arising within the cornpetence of the M7.H.0. The first question to be 

answered is does it fa11 w i t h  the cornpetence of W.H.O. Let us look at the 

Preamble. The Preamble says: 

The States Parties to this constitution declare, in 
confonnity with the Charter of the United Nations, that 
the following prinuples are basic to the happiness 
harmonious relations and security of al1 peoples: 

Health is a state of complete physical, mental 
and social weli-being and not merely the absence of 
disease or inhrmity. 

The enjoyment of the highest attainable standard 
of health is one of the fundamental rights of every human 
being without distinction of race, religïon, political 
belief, economic or social condition. 



The achievement of any State in the promotion and 
protection of health is of value to aii. 

. - - 

Healthy development of the chiid is of basic importance: 
the abiliîy to live harmoniously in a changing total 
environment is essential to such development. 

Governments have a responsibiliîy for the health of their 
peoples which can be fuifilied only by the provision of 
adequa te health and social measures. 

Accepting these principles and for the purpose of co- 
operation among themselves and with others to promote 
and protect the health of aii peoples, the 

Contracting Parties agree to the present Constitution and 
hereby establish the World Health Organisation as a 
speaalised agency within the terms of art. 57 of the 
Charter of the United Nations. 

Article 1 says: 

The objective of the World Health Organisation 
(hereinafter calied the Organisation) shall be the 
attainrnent by aii peoples of the highest possible level of 
health. 

The victims of a nuclear attack could not possibly sustain the level of 

health referred to in the Preamble and in Article l? Clearly this makes the use 

of nuclear weapons a health issue. It is my intention to call a doctor to the 

stand to testify that the use of nudear weapons is a health matter. 

The next question to be asked is "is this a legal question?' We can 

regard this as a question of justiciability. Justiuability has been defmed as the . . 

"fitness of a dispute for settlement on the basis of legal p ~ c i p l e " .  It has been 



very common for States to assert that a question before the Court is of a 

political nature and not a proper one for judicial settlement. But a distinction 

must be made between genuine "legal" non-justiciabiiity and spurious claims 

of non-justiciability based on the alleged "political" nature of the subject 

matter ipolitical non-justiciability). Issues of the political nature of a matter 

date back to the P.C.I.J. Austro-Germn?~ Cl~stoms Union Case . l in essence the 

Permanent Court was asked whether the proposed regime threatened the 

independence of Austria. This question dearly invited the court to indulge in 

some political forecasting and was of the greatest political importance. 

Notwithstanding this al1 fifteen judges subscribed to opinions whch dealt 

with the merits of the dispute and only Judge Anzelotti even mentioned the 

propriety. of doing so. Advisory cases before the I.C.J. where the political 

question was raised include Conditions of Admission of n Stnte to Mernbership if i  

the United Nntions , 2 Competence of the Gniernl Assembly for the Admission of n 
-- 

States to the United Nations 3 ,  and Certain E.qmises of the United Nntiolis case..' 

in ail three cases the argument was summarily rejected. The argument was a 

legal one. Nor, said the Court was there any reason why it should refrain from 

giving an opinion. In the, Certnirl Expenses Case, the Court said that only 

compelling reasons could lead it to refuse to give an opinion: 
-. 

ïhe  Court f i d s  no "compelhg reason" why it 
should not give the advison/ opinion ... It has been 
argued that the question pit to the court is interhvined 
with political questions, and that for tius reason the 
Court shouid refuse to give an opinion. It is true that most 
interpretations of the Charter of the United Nations 
wdl have poiitical significance, great or smail. In the 
nature of tiungs it could not be otherwise. The Court, 
however, cannot attribute a political character to 
a request wiuch invites it to undertake an essentiaily 

[1931] P.C.I.J. Rep., Ser. A/B, No. 41 
[1948] I.C.J. Rep. 57. 
[1950] I.C.J. Rep. 4 
[1962] I.C.J. Rep. 151. 



judicial task ... . 5 

in that case the judicial t k k  was speùfically the interpretation of a 

treaty. Despite the involved political aspects of that case and its considerable 

political importance only one of the fourteen judges argued that the Court 

should refuse to proceed on that ground. 
- 

in this case the task is the interpretation of a number of keaties 

induding the United Nations Charter and the elaboration and application of 

prinuples of customary international law. 

Perhaps the skongest attacks on justiuability appeared in cases where 

the Respondent did not even bother to corne to the Court. in the Fisheries 

Ilrrisdiction Cases, the Icelandic govemment argued that Lhis was a matter 

involving "the vital interests of the people of Iceland."6 In the Nlrclenr Test 

Cases, the French Govemment protested that the matter was too closely 

~ 0 m e c t e d  with national security and defence of France and in the Hostnges 

Case, the iranian govemment complained that the hostage problem was only 

a part of a larger problem mherent in the relationship behveen the United 

States and Iran of over twenty years' duration. 8 in the Militnry a n d  

Paramilitary Activities Case, the United States attempted to argue that the use 

of force was a political matter which should more properly have been dealt 

Ibid. at 155 

6 Correspondence from the Minister of Foreign Affairs of Iceland to the 

Registrar of the Court [1975] I.C.J. Pleadings, Vol. II, pp. 375-6, 
'(19741 LC.J. Pleadings , Vol. II, pp. 347-8. 

8 Il9751 I.C.J. 7, 10-11. See Gross, " The Case concerning United States 

Diplornatic and Consular Staff in Tehran Phase of Provisional Measures," 74 

A.J.I.L. 395, 396-7 (1980). 



with by the United Nations Security Councii. When, despite this argument 

the Court found that it did possess jurisdiction, the United States withdrew 

from participation in the case. in al1 of these cases the parties attempted to 

argue that the Court did not possess jurisdiction. 

The non-appearing respondents argued that the Court did not possess 

jurisdiction with varying degrees of authority and conviction. in the Hostages 

Case the Court did not even deem it necessary to waste time with a 

jurisdictional phase. In ali of these cases, it would seem that, while lack of 

jurisdiction was a professed motive for abstention from the judicial process, 

the primary motive, in each case was a claim that the action was non- 

justiciable. 

Any discussion of non-justiciability inevitably involves a dialogue with 

Sir Hersch Lauterpacht, the most articulate critic of the doctrine of non- 

justiciability. In h s  book The Function of inu in the biten~ntionnl Commiliiity , 

written before he received h s  knighthood and weU before his elevation to the 

bench of the International Court of Justice, he identified "four dear-although 

not mutuaily exclusive-conceptions of legal or justiciable disputes". These are: 

(a) Legal disputes are such differences between States 
as are capable of judiual settleme'nt by the application of 
existing and ascertainable mles of international law. 

(b) Legal disputes are those in which the subject-matter 
of the claim relates to questions of minor and secondary 
importance not affecting the vital interestç of States, or 
their extemal independence, or interna1 sovereignty, or 
territorial integrity, or honour, or any of the other 
important interests usualiy referred to in the so-called 
"reseictive clauses" in arbitration conventions. 

(c) Legal disputes are those in which the application of 

[1964] I.C.J. 392. 



existing d e s  of international law is sufficient to ensure a 
result which is not incompatible with the demands of 
justice between States and with a progressive 
development of international relations. 

(d) Legal disputes are those in which the controversy 
concems exisfing legal rights as ditinguished from 
claims aiming at a change of existing law. 

Of these, the second conception is the oldest and probably more 
- 

accurately reflects the thinking of Government leaders than the others. 

Traditionally, treaties involving international arbitration exempted 

disputes which might affect the vital interests, independence and 

international honour of the contracting parties. Later treaties limited the 

obligation to arbitrate "legal disputes" or disputes "with regard to whch the 

parties are in conflict as to their respective rights". Such clauses were inserted 

into declarations of acceptance of the compulsory jurisdiction of the 

Permanent Court of International Justice as a means of excluding "political" 

disputes or disputes related to interests and not to rights." De Visscher 

expressed the view that, when a state takes a political position, it is expressing 

the priority that its Government assigns to the interests involved: 

The speuficaily political quality is to be seen in the 
particularly close relation that the rulers assert from time 
to time between the State and certain goods or values 
that they hold indispensable to its security or 
greamess.12 

Iceland, for example regarded the conservation of its fisheries resources 

as non-justiciable because, as a nation dependant upon its fisheries, it 

'0 Lauterpacht, Tlie Filnction of Lnw in the Intemationnl Cornrnii?rify (1933), pp. 
19-20. 
11 Ibid. 
12 De Visscher, Theoy and Realiîy in P~rblic lnternationul Law (Transl. Corbett 
1959) p. 73. 



regarded the matter as vital. The United States and other nuclear nations do 

not want a legal deusion whi& wiil limit their free hand with nuclear 

weapons. 

Thomas Franck points out that "the test is nearly useless from the point 

of view of good order". l3 Hence: 

... the only usefui guide from the legal point of view, 
is the external behavior of interested States. 

This underlines the difficulty of developing legal norms which can help 

us to determine what is a political dispute and what is a legal one. Political 

questions, according to De Visscher, are the expression of "vital and moving 

forces". They can be subject to constant change. They cannot be locked up in a 

definition. 1 4  He did however acknowledge that certain matters generally 

-~ 
have a political character while others are political only in exceptional 

circumstances. 15 But lus book demonstrates throughout, the operation of 

political factors in ali areas of international law and the fact that there is no 
- 

clear demarcation between political and other issues. With regard to domestic 
- 

matters he notes that there is hardlv any matter which "looked at from a 

certain angle or a certain level of generalisation or specialisation" '6 may not 

now be legal, now political. 

Some writers are of the opinion that the distinction between legal and 

political questions has no real validity. Lauterpacht argues that al1 questions 

whch can be resolved by the application of legal rules are legal whether or 

l3 Franck, The Structure oflmpartiality (1968), p. 178. 
l4 Supra note 5 at p. 73. ~~ 

15 Ibid. 
161bid. at p. 22. 



not they affect the vital interests of States. 17 Thus aii conflicts in the sphere of 

international politics can be rediiced to confiicts of a legal nature. 1s One 

wnter points out that there have been quite a few situations in which cases 

involving political tension have been brought before the Court. 19 He cites as 

examples the Angl~lrnnian Oil Co. Case Zo, the Co* Channel Case 3, the 

Cnses of Trentment in Htcligay of Aircraft of the United States of Arnericn, 2? the 

Asylum Case z3, the Aerial Incidents Cases 24 and the Antnrctic T&toy Cases. 

25 

17 Supra note 3 a t  p. 139. See also Doecker, " International Politics and the 
International Court pf Justice", 35 Tulane L.R. 767, 770 (1961); Brown, 
"Reserved International Rights", 38 A m  281 (1944); Sd-iwarzenberger, Power 
Politics (2d Rev. ed. 1951) p. 450, although Schwarzenberger argues that " an 
organised society based upon a community spirit and founded upon the rule 
of law seems to be an illusion". 
18 Lauterpacht, ibid. at p. 164. 
19 Doecker, supra note 10 a t  782. 
20[1952] I.C.J. Rep. 93. 
21 [1949] I.C.J. Rep. 4. 
22 [1952]LC.J.Rep. 99,103. - 
'3 [1950] I.C.J. Rep. 266. 
24 [1956] I.C.J. 6; [1959] I.C.J. Rep. 276. 
25 [1956] I.C.J. Rep. 12. 



Lauterpacht points to the-historical paradox that many disputes of 

political importance were settled by the judicial process whiie many disputes 

which were obviously capable of decision along strictly legal lines were 

withheld from adjudication or arbitration on the ground that they were 

essentially political. 26 

- .~ In fact, al1 international disputes induding legal controversies are 

political because the State is a political institution and al1 questions which 

affect it, particularly those which deal with its relationship with other States 

are political. 27 The nature of the judiaal task is isolation of the legal problems 

from the political situation and solution of legal problems on the basis of 

objective rules of international law to the exclusion of extra-legal 

considerations. 28 In the words of Judge Hardy C. Diliard: 

Just as men are neither a pack of wolves 
nor a choir of angels and marnages are 
sometimes happy and sometimes Sad, so 
with disputes. Most of them, as we aii know. 

25 (19561I.C.J. 12. 
26 Supra note 3 at p. 163. 

27 Ibid. at p. 153. 

2s Rosenne, The ~ntemational Court oflustire (1957), p. 66. 



have both a political and a legal component. 
And surely, the legal component can usually 
be  siphoned off for analysis. 29 

-As De Visscher points out, lawyers and politicians look at these matters 

through different lenses. A lawyer is likely to ask whether there are mies of 

international law which can be brought to bear on the issue. To a politician the 

question is the extent to which State interests, or even Govemment policy 

(which is often identified with State interests) are affected by the dispute. A 

Govemment may refuse to submit a dispute to legal settlement without 

disputing the existence of legal d e s  which can be applied by the judge or 

arbitrator. 30 Thus the attempt to measure justiciability in terms of political 

importance is illusory, 

In Lauterpacht's view, it is not the nature of a matter wluch makes it 

unfit for judicial settlement, but the unwillingness of States to have it settled 

by application of law. 31 Arthur Larsen made the foliowing point: 

... the real obstacle to adjudication is not inherent in 

- the nature of thuigs, but it is largely a matter of deliberate 
choice. As of today nations stay away from the Court ... 
simply because they prefer to retain their freedom of ~. . 

action, and in many cases because they apparently prefer 
to live with conhuing controversy than take a chance on 
an unfavorable decision. In short, the problem isn't 
"can't-its "won't". 32 

29 Address to the American Society of International Law, "The World Court - 
An Inside View" 67 Proc. ASIL 296,299 (1972-73). 
30supra note 5 at p. 331. 

.. 31 Supra note 3 at p. 369. But see Roserme, "Su Hersch Lautepacht's Concept of 
the Task of an International Judge", 55 AJlL 825,832, note 34 (1961). Roserme 
believes that there are other extra-judicial factors which may establish the 
non-justiciability of a particular matter. 
32 Larsen, "Peace Through Law: The Role and Limits of Adjudication-Some 
Contemporary Problems", 54 Proc. ASIL 8 (1960). 



.. - 

in the Fishnies Jllrisdiction Cases, the Hostnges Case and the Military 

and Paramili tay Activities Case the Court was not sympathetic to the claim 

that the matters were political and thus not fit for judicial settiement. in al1 

three cases the Court went on to deùde the merits of the case despite the pleas 

by Iceland, Iran and the United States that the matters were political and 

therefore not suitable for settiement by the Court. 

There are strong legal arguments that can be made about the legality of 

the use ofnudear weapons, particularly strong are the arguments relating to 

jus in bello.. But before proceeding to the jus in bello arguments, it would seem 

necessary to canvass some of the reasons why the use of nuclear weapons is 

uniawful according to the jus nd bellurn.. 

The United Nations Charter 

Article 2(4) of the United Nations Charter says: 

AU members shail refrain in their 
international relations from the threat 
or use of force against the territorial 
integrity or political independence of 
any state, or in any other rnnriner inconsistoit 

witli the Pilrposes of the United Nntions, (emphasis 
added). 

Therefore, the use of nudear weapons is unlawful because the use of 

force is unlawfui. This automatically excludes any aggressive "first strike" 

uses. 

The itaiicised portion of this rule is frequently ignored by 

scholars. But let us look dosely at it. The purposes of the United 



Nations are set out in Article 1 of the Charter. There are three 

relevant paragraphs. . . 

Article l(1) says that one of the chief purposes of the 

United Nations is: 

- .~ To maintain international peace and security ... . 

The remainder of the paragraph speaks of collective 

measures for the removal of threats to the peace, breaches of the 

peace and acts of aggression and peacefd settlement of dsputes. 

Certainly the use of nudear weapons is inconsistent with 

the maintenance of international peace and security. 

Paragraph 2 says: 

To develop friendly relations among nations 
based on respect for the principles of equal rights 
and selfdetermination of peoples, and to take 
other appropnate measures to strengthen 
universal peace. 

Again the use of nuclear weapons can be seen to be 

fundamentaiiy inconsistent with the idea of developing friendly 

relations among nations. 

Paragraph 3 says: 

To adiieve international CO-operation in 
solving international problems of 



an economic, social, cultural, or 
humanitanan character, and inpromotuig 
and encouraging respect for human nghts 
and for fundamental freedoms for aii 
without distinction as to race, sex, language, 
or religion. 

Nudear war is not international co-operation. It does not 

help to solve problems of an economic, social, cultural or 

humanitarian character, rather it creates and aggravates such 

problems and, it can be seen to violate basic human rights and 

fundamental freedoms. 

The use of nuclear weapons violates other provisions of 

the United Nations Charter. Articles 33(1) directs the parties to a 

dispute to seek a solution using peaceful means for the 

settlement of such disputes. The use of nuclear weapons does not 

amount to peaceful settlement. 

Article 55 savs: 

With a view to the creation of conditions of 
stability and weil-being which are necessary 
for peaceful and friendly relations among 
nations based on respect for the principle of 
equal rights and self-determination of 
peoples, the United Nations s h d  promote: 

a. higher standards of living, fuli 
employment, and conditions of economic 
and social progress and development. 

b. solutions of international, social, 
health, and related problems; and 
international cultural and educational co- 
operation. . - 

c. universal respect for, and 
observance of, human rights and 



fundamental freedoms for all without 
distinction as to race, se%, language, or 
religion (emphasis added). 

We c m  see the fundamental inconsistency of the use of 

nudear weapons with those objectives. 

Artide 56 says: 

AU members pledge themselves to take joint 
and separate action in CO-opera tion with the 
organisation for the achievement of the 
purposes set forth in Artide 55. 

Human Riehts - Law 

Before proceeding to a jiis in bel10 argument we might 

also want to look at basic human rights law. For instance one can 

argue that the use of nuclear weapons violates the foUowing 

principles in the Universal Dedaration of Human Rights. 33 

Article 1 says: 

AU hurnan beings are bom free and equal in d ip ty  
and rights. They are endowed with reason and conscience 
and should act toward one another in a spirit of 
brotherhood. 

Obviously to use such a horrible weapon on someone 

does not recognise that person's d i p t y  and rights. It cannot be 

regarded as acting toward the victirn in a spirit of brotherhood. 

33 U.N.. DOC. A/8ll (10 December 1948). 



Artide 3 deals with the right to life, iiberiy and security of 

person. The use of nudear weapons against people may well 

deprive them of their right to iife. The current threat of nudear 

weapons has a negative impact on everyone's sense of security. 

Artide 5 prolubits torture or cruel, inhuman or degrading 

treatment or punishment. 1 think we can Say that the victims of 

nudear weapons in Hiroshima and Nagasaki and future victims 

have experienced and will experience cruel, inhuman and  

degrading treab-nent. 

Artide 8 says: 

Everyone has the right to an effective remedy by the 
competent national tribunals for acts violating the 
fundamental rights granted h m  bv the constitution or by 
law. 

In a nuclear war there is no remedy and there is - no 

tribunal capable of admi&stering such a remedy. 

-- 

Article 1 2  protects against arbitrary interference with 

privacy, family, home and correspondence. A nuclear war will 

arbitrarily destroy families and homes. 

Article 25 talks of the right to an adequate standard of 

living. Assuming that one survived a nuclear war, one would be 

reduced to the process of living at a bare subsistence level. A 

nuclear war would in fact render superfluous most of the rights 

in the Universal Dedaration, freedom of expression, freedom of 

assembly, freedom of religion, the right to take part in the 



govemment of one's countq, the right to rest and leisure. So we 

can Say that it w o d d  violate Artides 18,19,20,21 and 24. 

Artide 28 is aIso relevant. It says: 

Everyone is entitled to a social and international order in 
which the rights and freedoms set forth in this declaration 
can be fuliy realised. 

The status of the Universal Dedaration is questionable. O n  

one view it is merely declaratory and has no legal force.34 On 

another view it has found its way into the corpus of customary 

international law and is therefore binding on-aii States, regardless 

of whether they are parties to any human rights treaties. 35 But 

we can find references to similar rights in the human rights 

treaties particularly the International Covenant on Civil and 

Political Rights and the International Covenant on Economic, 

Social and Cultural Rights. 

- 

34 Watson, "Legal Theory, Efficacy and Validity of Human Rights Noms<" 

(1979) U. Il1 L.F. 609; See also Schachter, International Law in Theory and Practice 

(1983) pp. 334-38. For a reply to Watson see J. Elkind, "Normative Surender" 

9 Michigan Journal of International Legal Studies 263,266-273 (1988). 

35 Schwelb, "The International Court of Justice and the Human Rights Clause 

of the Charter," 66 AJIL 337(1972); Sohn, "Protection of H u n a n  Rights 

Through International Legislation" in  1 Rene C-assin, ~ m i c o n i m  

Discipiilonrrnqiie Liber 325 (1969); Lauterpacht, lntemntionnl Lnw and Hirman 

Rights (1950,1973) pp. 115-60. 



Turning to the jus in bel10 arguments; the position in  customary 

international law is that the use of.poison in warfare is prohibitid. 36 

The most positive and clear enactment on the subject is found in Article 

23(a) of the Hague Regulations, 37 which is in unequivocal terms and is 

regarded as a fundamental principle regarding the law of weapons in war. 

The term poison means "any substance that, when introduced into, or 

absorbed by a living organism destroys iife or injures health.  38 The use of 

nuclear weapons contaminates water and food, as well as the soi1 and the 

plants that may grow on it. T h s  is so not only in areas covered by immediate 

nuclear radiation, but also in a much larger unpredictable zone which is 

affected by radioactive fall-out. In regard to immediate nuclear radiation 

which consists of neutrons and gamma rays said to be released 

instantaneously with the explosion, it is now well established that a certain 

dosage is destructive of human life. It gives rise to disease, ag, ~ r a v a t e s  

suffering and frequently proves lethal. Exposure to radiation brings about 

chemical changes both in plant and animal life including human beings. 

Accepting the normal definition of poison, nuclear radiation appears to be 

something whch can be described as poisonous in its effects. 39 

It is my intention to cal1 a doctor to the stand. to testify that nudear 

radiation destroys Me and injures health. 

36 Schwarzenberger, The Legnlity of Niiclenr Wenpons (1968) p. 30-4. 

37 Signed at the Hague 18 October 1907. entered into force 26 January 1910; TS 

9 (1910), Cd. 5030; P (1910) CXIl 59; 100 B.S.P. 338; 25 H.C.T. 596; 3 Martens 

(V) 461;Supra note 11 at p. 43. 

38 Supra note 36 at p. 27, uting The Shorter Oxford Dictionny.  

39 Singh, Niiclenr Wenpons nnd ltltemntio?inl Lnw (1959) p. 157. 



Other international anti-poison instruments w h c h  are violated by 

nuclear weapons are the Declaration of St. Petersburgh of 1868 wiuch is the 

first major international codification of the laws of war in modem times, , the 

Hague Declaration on Asphyxiating Gases of July 29,1899 and the Geneva 

Gas Protocol of 1925. 40 That Protocol prohibits "the use in war of 

asphyxiating, poisonous or other gases, and of al1 analogous liquids, matenals 

or devices" and States that "such use has beenjustly condemned by the . 

general opinion of the civilised world". The United States is the most 

prominent of the non-Parties. But we have shown that the prohibition of 

poison is a rule of customary international Iaw and is therefore binding on  

States which are not Parties to the Geneva Gas Protocol. 

Artide 14 of the ICRC Draft Rules (1956) expanded on the Geneva Gas 

Protocol. It said: 

... the use is prohibited of weapons whose harmful 
effects - resuliing in particular from the dissemination 
of incendiary, diemical, bacteriological, radioactive 
or other agents - couid spread to an unforeseen degree 
or escape, either in space or tirne, from the control 

-. of those who employ them. 

It is forbidden to use weapons which cause unnecessary or aggravated 

suffering. Tius is the milita- counterpart of the rule found in the Universal 

Declaration of Human Rights and in other human rights documents 

prohibiting cruel and inhuman treatment or punishment. It is aimed at 

reducing the suffering of combatants, although it applies to the use of 

40 Cmnd. 3604 (1930); 94 LNTS 65 (1927), 



weapons against civilians as weli. The ban on excessively cruel weapons dates 

back to the earliest recorded instances of humanitarian law. Thus, the right of 

parties to an armed conflict to adopt means of injuring the enemy is not 

uniimited. 

The Declaration of St. Petersburgh was prompted by the desire of the 

Russian Government to ban the use of dum dum bullets, i.e. projectiles 

designed to explode upon contact with the human body. It hardly needs 

saying that the cruelty and inhumanity of nuclear weapons is astronomically 

greater than that of dum dum bdets.  The blast and bum effects of such 

weapons and ail their other cowequences including the radiation 

consequences and the genetic consequences demonstrate that they cause 

unnecessary and aggravated suffering. The rule against causing unnecessary 

or aggravated suffering is enshrined in the Dedaration of Petersburgh. Article 

-. 
23(e) of the Hague Regulations on Land Warfare of 1907 41 says that "the use 

of arms, projectiles or material calculated to cause unnecessary suffering is 

prohibited" 
- 

- 
Environmental Safetv 

Everyone has a right to a safe, clean, livable environment. The 

Stockholm Declaration of the United Nations Conference on the Human 

Environment (1972) adopted prinuple 26 which said: 

Man and his environment must be spared the effects 
of nuclear weapons and ail other means of mass 
destruction. States must strive to reach prompt 
agreement, in the relevant international organs, 
on the elimination and complete destruction of such 
weapons. 

" Supra note 11. 



P ~ c i p l e  21 says: 

States have, in accordance with the United Nations 
Charter and the prinaples of international law ... 
the responsibility to ensure that activities within 
their jurkdiction or control do not cause damage to 
the environment of other States or of areas beyond 
the limts of national jurisdiction. 

Article 35(3) of Geneva Protocol 1 (1977) 42  declares that "it is 

prohibited to employ methods of warfare that are intended, or may be 

expected to cause widespread, long-term and severe damage to the 

environment". Article 55 provides: 

1. Care shall be taken in warfare to protect the 
natural environment against widespread, long- 
term and severe damage. This protection indudes 
a prohibition on the use of methods or means of 
warfare which are intended or may be expected 
to cause sudi-damage to the natural environment 
and thereby to prejudice the health and survival 
of the population. 

2. attacks against the natural environment by way 
of reprisais are prohibited. 

The United States of America and the United Kmgdom but not China, 

France or the U.S.S.R. declared, upon sigrung Protocol 1, that it was their 

understanding that its rules were "not intended to have any effect on and do 

not reguiate or prohibit the use of nudear weapons". But we must understand 

that this is not a reservation. It is an understanding of the interpretation that 

42 Protocol Additional to the Geneva Conventions of 12 August 1949, and 

Relating to the protection of Victims of International Armed Confhets adopted 

at Geneva, ... . ]une 8,1977, U.N. Doc. A/32/144 August 12,1977; 16 K M  1391 

(1977); Mire, No. 19;(Cmnd. 6927) p.23. 



these two nations wish to have placed on the Treaty. But, as an 

understanding, it must be regarded as purely self-seming and neither the 

international community nor the International Court of Justice is bound by it. 

Even if it could be considered a resemation, Article 19(c) of the Vienna 

Convention on the Law of Treaties 43 provides that a signing state may not 

formulate a resemation which is "incompatible with the object and purpose of 

the treaty". 

-. 

The United Kingdom has not ratified Protocol I4 and the United States 

has ratified Protocol Il 45 but not Protocol 1. Protocol 1 has however been 

ratified by over 70 States and we can Say that it must now be regarded as 

customary intemational law which is binding on aii States. 

The World Charter for Nature adopted by the United Nations General 

Assembly on 26 October 1962 proclaims in Principle 5 that nature "shall be 

secured against degradation caused by warfare or other hostile activities". 

The theory of "nuclear winter" was propounded by a group of 

distinguished scientists. 46 It is based on mathematical models and assumes 

that a major nudear exchange of about 10,000 megatons would result in a 

mean reduction of 50% of the ozone layer in the Northem Hemisphere and 

30% in the Southern Hemisphere. This would result in an increase in 

. 
44 Supra note 17. 

46 Ehrlich, Sagan, Kennedy and Roberts, Nuclear Winter (1984). 



ultraviolet radiation ( U V - B )  by a factor of five or inore. 4 7  I t  woiild also 

make the eartll miicl\..coldei-. 1.t woiild mnke wari~i  places cool alid cold 

places iinlivable. 

The nuclear winter theory gives us some idea of the severity that the 

effects of nudear war would have on the environment. Even a single small 

tactical nuclear detonation 48 is likely to affect the environment adversely 

since it would damage not only humans but plant and other animal life. 

Nuclear weapons are weapons which dearly damage the environment and as 

such are banned. 

The Destruction of Medical Faciiitia 

Nuclear weapons are indiscriminate. They would result in the 

destruction of medical facilities. This is forbidden by the Geneva Conventions. 
-. 

Article 19 of the Geneva Convention of 1949, for the Amelioration of the 

Condition of the Wounded and Sick in k m e d  Forces in the Field says: 
- 

- 
Fixed establishments and mobile medical units 

of the Medical Service may in no circumstances be 
attacked but shall at al1 times be respected and protected 
by the Parties to the conflict. ... 

Article 21 says: 

47 International Physicians for the Prevention of Nuclear War, Lnst Aid (1982) 

p. 282. 

48 Tactical nuclear weapons are common terms for those nuclear weapons 

systems which, by virtue of their range and yield as well as the way they are 

incorporated in a military organisation, have been designed or can be used for 

employment against military targets in a theatre of war. 



The protection to which fixed establishments and 
mobile medical units of the medical Service are entitled shaii 
not cease unless they are used to commit, outside their 
humanitarian duties, acts harmful to the enemy. Protection 
may, however cease only after a due waming has been given, 
naming, in ail appropriate cases, a reasonable time limit 
and after such warning has remained unheeded. 

Article 18 of the Geneva Convention Relative to the Protection of 

Civiiian Persons in Time of War says: 

Civilian hospitais organised to give care to the wounded 
and si&, the infirm and matemity cases, may in no 
circumstances be the object of attack but shaii at aii times be 
respected and protected by the Parties to the contlict. 

States which are Parties to a confiict shall provide all 
civilian hospitals with cerhficates showing that they are 
civiiian hospitals and that the buildings which they occupy 
are not used for any purposes which would deprive these 
hospitals of protection in accordance with Artide 19. 

Civilian hospitals shail be marked by means of 
the emblem provided for in Artide 38 of the Geneva 
Convention for the Amelioration of the Condition of 
the Wounded and Si& in Armed Forces in the Field of August 
12,1949, (the red cross or red crescent) but only if so 
authorised by the state 

The Parties to the conflict shaii, insofar as military 
consideration permit, take the necessary steps to make 
the dishctive emblems indicating civdian hospitals clearly 
visible to the enemy land, air and naval forces in order to 
obviate the possibiiity of any hostile action. 

in view of the dangers to which hospitals may be exposed 
by being close to military objectives, it is recommended that 
such hospitals be situated as far as possible from such objectives. 

Clearly, there is no way in which a strategic nudear attack by ICBMs or 

other long range missiles can pick out civdian hospitals from military targets 

and ensure their protection. 

Article 12 of ProtocolI says: 



1. Medical units shaU be respected and protected at aii 
times and shaii not be the object of attack. 

2. Paragraph 1 shaU applyto avilian medical units provided 
that they: 

(a) belong to one of the  es to the confiict; 

@) are recognised and authorisedby the competent 
authority of one of the Parties to the codict; or 

(c) are authorised in conforrnity with Article 9, paragraph 
2, of this Protocol or Artide 27 of the First Convention. 

3. the Parties to the confiict are invited to no* each other of the 
location of their fixed medical units. The Absence of such 
notification shaii not exempt any of the Parties from the 
obligation to to comply with the provisions of paragraph 1. 

4. Under no circumstances shaii medical units be used in an 
attempt to shield military objectives from attack. Whenever 
possible, the Parties to the conflict shall ensure that medical 
units are so sited that attacks against military objectives sha;ll 
not imperil their safeîy. 

A nuclear armed confict, in that i t  wodd destroy civilian and military 

hospitals and thereby place a great strain on the medical faciiities of the 

attacked party would violate the Geneva conventions. 



It is forbidden to use weapons that faii to dWiminate between military 

and civilian targets. 49 A 9 5  was 

submitted by the Secretary General of the United Nations to the General 

Assembly pursuant to a General Assembly Resolution. 50 That study examines 

the iikely effects of the use of nudear weapons ranging from a 1 kiloton 

tactical nuclear weapon, to strategic weapons of moderate yield to total 
.- 

nuclear war employing the largest weapons with yields of u p  to 20 megatons. 

The smali atomic fission weapon exploded over Hiroshima on August 

6, 1945 was small by today's standards. It had a yield of 12.5 kilotons and . 

today it would be considered a tactical nudear weapon. Yet tens of thousands 

of civiiians were bumed, blasted and uushed to death by the explosion.. 

Within three months of the explosion an estimated 130,000people died of 

their injuries. j1 The officia1 estimate of the total number of civiiian deaths 

attributable to the bomb by the city of Hiroshima is 200,000. 52 

Today's nudear arsenals contain weapons with yield of up  to 800 times 

that of the Hiroshima bomb. A weapon exploded over New York City could 

kili up to 7 million civilians. 53 

49 Weston, "Nuclear Weapons Versus international Law: A Contextual 

Reassessment", 28 McGill Law Journal 542 (1983). 

50 Resolution 33/91 D, 1 6  December 1980. Also published by Autumn Press, 

1980. 
. .. 

51 J. Schell. The Fate ojEart11 (1982) p. 37. 

52 R.J. Lifton and R. Falk, Indefoisible Weupons (1982) p. 40. 

j3 T. Stonier, Nl~cleur Disaster (1964) p. 24. 



ProtocolI of the Geneva Convention requires discrimination between 

civilian and military targets. Articie 48-contains the basic d e .  It says: 

In order to ensure respect for and protection of 
the civilian population and civiiian objects, the 
Parties to the conflict shail at aii times distinguish 
between the civilian population and combatants 
and between civilian objecs and military objectives 
and accordingly shall direct their operations only 
against miiitary objectives. 54 

Article 51 says: 

1. The civiiian population and individual avilians 
shail enjoy general protection againçt dangers 
arising from rniljtary operations. To give effect 
to this ~rotection, the foiiowing d e s ,  which are 
additickl to other applicable &es of international 
law, shaii be observed in ail circumstances. 

2. The civiiian population as su&, as well as individual 
civilians, shaii not be the object of attack. Acts or threats 
of violence the primary purpose of which is to spread 
terror among the civdian population are prohibited. 

3. Civiliars shall enjoy the protection afforded by tius 
section. udess and for such time as they take part in 
hostilities. 

4. indiscriminate attacks are prohibited. indiscriminate 
attacks are: 

(a) those which are not directed at a specific military 
objective; 

(b) those which empioy a method or means of combat 
which cannot be directed at a specific military 
objective; or 

(c) those which employ a method or means of combat 
the effects of which cannot be limited as required by 
this Protocol; 

j4 Supra note 17 at 1412. 



and consequently, in each such case, are of a nature to sbike 
militas, objectives and civilians or aviiian objecîs without 
distinction. .. 

5. Among others, the foiiowing types of attacks are to be 
considered as indiscriminate: 

(a) an attack by bombardment by any methods or 
means which treats as a single militas, objective a 
number of dearly separated and distinct military 

- objectives located in a aty, town, village or other 
area containing a simdar concentration of civiiians 
or civiiian objects; and - 

(b) An attack whch may be expected to cause 
incidental loss of civilian life, injury to civiiians, 
damage to civilian objecîs, or combination thereof, 
which would be excessive in relation to the concrete 
and direct military advantage anticipated. 

6 .  Attadcs against the civiiian population or civilians 
by way of repnsals are prohibited. s5 

Nuclear weapons are a means of combat which cannot be limited as 

required by these sections. A strategic nuclear weapon is incapable of 

discrirninating between civilian and military targets. For that - reason it must 

be regarded as "indiscriminate" and therefore proi-ubited by Artides 48 and 51 

, i 

- Counsel for the Republic of Nauru 

55 Ibid. at 1413. 


