
Letter dated 15 June 1995 fi-om the Pemanent .&p~entative of Samoa to 
the United Nations, together with Written Statement of the 

Govanment of Samoa 





?ZR.\!AYs>T USSS:OX OF U O A  
TO T E  c?lrZL >.C?OYS 

630 Sewnc .+.resae , Sea ?ors. !i.Y I:Wii: 
Tei.: 212)  j99.0i46 ?z i2:'2: j99.;797 

The Govzmmenr of the Independcnr State of Wesrem Samoa (Samoa) refers 
ro the request fion the Genenl .bscmbiy cTi the Unrted Xauons for an 
adkïson; opinion of the In~ernational Court of Ju-tic? (the Corn) on the 
foilouing quzstim: 

Svnoa believes tint the qusjon snould Ce mwered 3-0." 

Samoa is a srnail isiand state Ixared ir? tiie PaciSc O c a .  The Pacifie wu 
the s c a e  of tbe only boscilz ES= of riuclear w e a p o q  and thz sccnc of much 
melear explosions for tzs& p q o s e s .  Such nucl-a tes&% hzj had 
sidiicant - and long tem zEects on tiic hedrh of Pacfic people and rhe 
emironment. Samoa is net a n m b e r  of a); d r a r y  grouping. It Bas no 
m i l i w  forces and TL has 30 enernies. D e  danger to it fïa~~ nuclzar 
weaponry is rhat of fallout fiom sorneme dsr's war. Samoa has a lnrge stake 
in d e , ~ d i n _ o  i-s en\*ormenr, a d  in the s ~ v k % - a l  of the piminzt. 

Samoa becam indepenaerr ic i052. it j o h d  &e Worià Heaith O r - d t i o n  
t!-~e same year. and ~e CP>Z:C 33tians iri i37tj. &fore j o k g  the United 



Xaions. it Decame a p a q  to thz Treary Sanning Nuciear U:eapns T m  i ~ !  
the .~nnospbere, in h a  S p e  and Linder Warer in 1965, and ro the T r e q  
on the Non-Prolifdon of k c l e a r  U'eaporn in 1975. 1: is a p m  rc and 
mono su~wrtzr of -k Sourh Pacsc hiuclear Free Zone Treay (Treay of 
~aro&a:) wtiich p r o f i s  rhe sntioning of nucles .ivcapons on L!X 

iezi~ories of d ~ e  paies to the Trnty. li has vored for mm? Generai 
.Usem'Diy reSoliuions on nuclear disarmament issues. 

Samoa believes thar rhue is 2 continuhg threa~ of use of nuclzar \-c1.cns 
ivhrch mvst be addressed by the i n t e d o n a l  commurity. Son>irhszanding 
rhe end of tix cold war, nuclear sratss have yer ro relinq~ush their poiiciss of 
iïii use, use and threat of usz of nuciear I V ~ ~ ~ I I S :  not alI have signed 
FÏorocols 1.2 cr 2 to the Treafy of Rarotonga under whicii th- woulù r e h i n  
Som uing or tbrea~~aino - to use any nuclear explosive dexices and nom 
rè&s or srrtnoning any nuclear devices io the area dehzd  by the Trsry. 

Samoa places consiàerabls impnmîe on the role cf international h ~ v  in 
zo~ening  - the of Sttres. Ir believes ka t  an ouinion from the Court 
wouid cl* rJle le- situagco an6 wcdc? be of =sistance ro smal i  >mes in 
~ c i r  eEorrs to protect themselves i .oi~~ the -&rat or cf nuciex w e q n s .  
S m o z  believes that an advison: opinion ?on rhe C ù m  wouid aiso k 3n 
impcrii step iowark a univers&? acce-ea u 2  iepi iy binding vrohibirion 
on the b e a r  or usz ofnzclear W-I?S, and would dso be an impom~ s t q  
tuFar& the eiimulation of nuclex ive2poni. 

On 16 Seprember 1994, Samoa subrnittzd tu the &un tjm it believes tbat the 
u e  oinuclear weapons is illegai. Tnis w u  in re-5pons-e :O the quesnon asked 
'oy the world Healtb ûrggszGon whzti~eï the use of n u c l w  wzapons by a 
Srue in war or other amed codicr iÿodd be 2 breach of izs obligations under 
imernauonal iaw. Samoa *il1 conrinue to ..vork rowardç rhz complere 
eiiminauon of such weapxs.  tic!l'&s the desoucrion of ail e i s i n g  
nochpiles. 



Samoa believes t h t  the proiii~irion of rhe ux or b a r  of w of nuclez 
\veapoos Bas b e n  achevai rmcW geneial internarional law. Ir naç ~ r c w e c i  
by the cumdaive rffect of a series of rndtdamai treahes and of a series of 
resolunons of the General k e m b l y .  In parti&, Samoa relies on the: 

- Dechration Renouncine the Us*, in Tkne of War: of Explosive 
Projecdes Ender 100 &mm2s  Wei& (St. Paers'mg D z c ~ o n )  
cl 865); 

- Conven~on (No. IV) Rzs~ecring the Laws and Cus~oms oI'%'ar on 
Sand, dcne at The ~ague,-l907: 

- Rotoccl for the Prohibition of -be Use in War of -%ïpb,7sating, 
Poisonous or Ocher Ga=, and of Bacteriological M e h d s  of W&S 
!: 1925); 

- Charter of the United iLaÛm (1 945): 
- ConsBrtuion of the World Health Orgmsition (1946); 
- Gene~a Canventions of 12 Au-sr 19d9; 
- Surmberç Principles a codifieà by the Incernaional Law 

commission (1 450); 
- Gèneva Protocol 1 (1 977); 
- Deciadon on *& F'iohibirion of the Vse a i  Nuclzar and Tnermc- 
Xuclear Weapons, G.X. Res. 1653 (X\'I) (1961); 

- Xon-use oiXucleu W - e ~ n s  z d  Prrvenùo~ oiKuclear War, G.-4. 
Rzs. 33;71B (i9?8); 

- Son-use of Nuclear Weapons and -3evenrion oî'u'uclear Q'ar, G..k 
R-S. 3ji152D (19Sû): 

- Son-use of'iuciear Wea~~r?s  md ?r?ver?Gon oiiuuclear U'ar,'G.-4. 
Res. Xi921 (1981); 

- Convention on the Prohibirior! of the Use of Nuclear Weapons, G.A. 
Res. 45i599 (1990). , 

- Convenrim on the Prohi'oirion cf the Use c Ï  Xuciear Weapons, G-4 
Res. 46;;iD (1991 j. 

Samoa funhcr believes h t  rje combined vie@ of these m e n t s  is sa 
o v e m b e h g  b t  the fm~ameoral principizs coutained tfierrin bind aii 
stares. 



The Gzneral .ljsern01y resdirtians ana ueaties wted a b v e  h t t e  airead\- 
ka discussed in many of the satemeurs przscnied to L& Courr caxerning . . 
the ad-cisory opinion requested by the World fiealch & - m o n  on rhrhç: 
o i  nuclear ~ ~ 7 1 1 s .  The? ?di no doubt tx? cao~zssed by others in the 
present pr~eedngs.  Samoa daes not propose co r e p  &se ar=gx-ems, bu: 
ir aozs klieve bar i: uill be hz@fuI for the Corn to .be app&d of ';orne 
deeply-fel~ biews of a small-state membe.r cf the inte.~-n&onal mm*. 
Samoa bziieves b t  zhe G e n d  hszmbly is well within its powers in 
rrquesïkg the ad~iscry opinion, and th* m so fir s the Court has 2 

ciiscretion w M e r  :O responb to îhe question, it inouid cxccis= h r  
discretion in fa>-oui of u i s w ~ i g .  

.%mie 96. para -qn  i of the C h m r  empowen the G a a a i  -4ssembiy to 
r q u e n  the '"to _^vz an adtiso- opinicn on legal question.' 
iSaaoa's em~hasis.) To the extent that or,pnkaions sucli as the U'orld 
'riealth Or=gnizarion are unaer =y limts 011 b e  subjectj about lvhich bey 
a2y ask for adtison; opinions by ~irnie of the words "on lead queixicns 

. . 
v v r ; t h r n  of 'T' (.:Sunoa's emph i s )  containxi in 
.&nicle 96, p a g a p h  2. here is no such resciction on the ri& of the Gznerai 
.%sembly. (Samoa dozs noi doubt rhe power of the Worid Health 
13rganiution ta rnake its rzques:; the point is s&iv . - that rhe GenSral 
-~ssscmbiy's power is s e n  c1earer.j Ti12 quesùon s k z d  by me Gentrai 
.%semoly is one wiich cm only .be answs:2r?& by an analysis of sources of lalv 
such a thos? connineci in .&de 35 of the Srature of tDis Court. Samoa is of 
&e qiew that "intemarioral cuson,  as eviaznce of a germai pracuce 
acceptsd as la%" (in tk worS cf .4mc!e 38, p a r a m ~ h  - .  1 .b of the ~tanrtej is 
broad snough tc eucûmpass \vililsely rai%ed nuidatenl  u2aties (even sa far as 
no~-ra-g Rares are concemed) and cenain resoiutio~s of inremabonai 
orgYÿsanons. 

The quesrion vihich m e  Gznerai .A-ssernbl has askea is, moreover, a question 
whicn concem puits fun&& interests ci h Gened .&embly and irs 
mrmbzrs. The ~ e n e r d  Assrrnbb hzs 2 very broad mandate und= rhe 
Chmer  ro casder marzers &-ecxinz - \var and and rile >&val of rhe 
planer. .~->cIe 1 1 .  far esampie, t q o G e r s  ~e .Assemoly ro "consider the 



zeneral prin+les of ceoperation iri the mainrenance of m~:rnanoriai p c 2  - 
and secmiry, inciuding the principles govenins disamame~t and t& 
re>-illation of a r m m ~ ~ ,  and may make rzcommzndaoons with r e - ~ d  to such 
pnnciples to itie h f e ~ k r s  or to he Seciaiv C o m d  or to botb." 

.ic&o pursuant IO such =&te, the Generai .%sembiy has, bè_giming in its 
v ~ r y  r s t  session in 1946, gven careful considedon to the issue of 
rii&e5< includrng nudear disarmament. II b- done so ar irs rs=dar 
szssions, at d r q  -cial sessions, and rhrou$ the Disamment Commission 
v~hich  it cr&d and wbich repoi% to it. The .Usembly foilows carefuiiy the 
nork of tB+ Cord5rencr on Disarmament which mzets in Gzneva. Bo& on 
the bajis of the lanouage - of the Charter and the subszquent pracrice of the 
General Assembly, the quesion of the 1egal.y of the threar or use of nuclsar 
.fireapoa is of abiding concem 70 the General .kernbiy. 

S m o z  is a faithful memher of the Enired Karions and foiiows closely the 
xork of the Generai .ksembly. ILS ultimare suen& iike that of othzr 4 
suses, lies in the mie of law. Ir zhus beiieves that ir is v e y  important to the 
G e n d  .hsembl?; - uid to states iike Samoa - that the Corn ansver the 
qi~esricu refmed to it by the Generai &sernbIy. 

Samoa does not bziieve thar any pronouncemenr DY rbe Cour: sd.i h m  
mgoing negotiiarions on nuclear disaniament. On the con-, Smoa 
belicves that advice from the COUR co~&&g the i l i e - d ~  of the thrat gr 
use of nuclzar w ~ p s  w3.i lx a ilecessuy force roii-ards thc conclilsion cf 
currenr nego1ia9ons on a conprehe.nsive tsst ban ù-mry and a hsile-material 
cur+E, wdi  dso be a stimuius 13 rbe commmcement of negoüarions on a 
convenrion prohioitino - and e h a t i n g  cucieu wemns. 

i t  is important in c i i s  conneuion to bear in mina the funcrion of the First 
Comminee of the Unir*d Nations Generd .Qsenbly and its roi? in the 
introciuction of and adoption of tSe question now before this Court. The First 
Cornminte is resspomibie for recomrnending to uiz Conference on 
Disarmament disaraamen; mesures whcn shouid be negotiated. Tne 
Committet wod9 nor have - ;O t j c  requesi for an adkisos opinion Üom 
<;lis Court if ii 'xiieved tt.,at suc5 a requesr xoula underrnine in an? w.ay the 



negouariom on nuciear disamlament. .-Ci neither would the Genzrril 
.?jsembly. 

Samoa &O kfieves thar an opinion from the Coun wouia assis in rbe 
impleaienrauon ûf Article V3 of the Treat?; an Ncn-RoEerab'on of TYucla 
W ; * q m s ,  according ro whch panies to the Treab p i d g  tharuelves to 
"pursue neeo t i a~~ns  in good h t h  on effective maures ~eiatmg to cessation 
of the nuclev arm~ race ar an ru- clare and to nuclear disannament and on a 
c a t y o n  -nd a d  complere cisamament under sain and tEzctive 
international conroi." -4 pronouncement of iilz_d- &om dYs Corn would. 
Smoa  believes, enhance that nego t i~on  proces by mph2Ssin,o the 
illegaii- of rhe use or tbreai of use of nuclear weaponry, mà -111 help ta 
brùlg home to public opinion - 2swially in nuclear e t e s  - the uhmatz nztd 
s r  ~uclear cfisannamznt undzr suitable conroi arrangements. 

The ar,pnent rfie le>iliry of nuclear weaps relies in p- as we 
have susgeste& on tBz G e n d  -k~rnbIy 's  pronounczments on the subject. 
1: is noted rhar there are resolutions of the Gened  .hsembly, such as Ra. 
i653 VVI), which d~ciare the iüegrrlity of the rrse of nuclear a d  thenno- 
iiuckar weqons, a d  then go on ro conremplare tbe possibiiiry of "convenin; 
a spzciai confarnc  Îcr s i - h g  a convenaon on the prohibition of ihe use oh 
nuciear and thmo-nbcizas weapxs for w x  pvqmxs.'' Samoa submits that 
cile rquirement for such a convenuon a m  nor azrïact iiam the n o h v e  
-5ecr of the declaratory pan oirheresoii?uon. 

Samoa beiievrs thar t;lr pmaicz of the G m n l  .&setobi):. kom the hrst days - of the or=misaüon suumrts -. suc4 a submission. :or example,' one O:' the 
eari): resolutions adcptzd by ùlz GA was Resolution 36(?) on the Crime of 
Genocide. Tnat resolurim afürmed that "genmiae is a crime under 
m~emanonal la% whch the civihed warld condemns." It wrnt on to requesr 
ihe Economic and Secial Co~incil "to underwke thz neces- snidies, with a 
Fi;iew to drawino - up 2 àrz3 convention on the crime of gaocide,' In its 
ai>isop opiiiior! on Rzservanons ùiz Convenuon on the Plmishment of the 
Gku' of Gemiae, 1951 I.C.J. 4, 23, this Coun noted ba t  "the principles 
unaerlyng the Ccnvenric~ are ?rinciples whicn are recognised by ci~iliszd 



nario115 as oinding on Stares, even ~irhaut any conven~mai obii=won." The 
jyn? is m e  hae .  

Samoa uàenraads *&aï îtiere may be nui). reasons far ioliouing up a 
dzr~minaïion by 2 pAitiCâ1 orgm of rhe ilie,dq of an aaion or sinianon by 
r r c q  commimts .  ?hrs may be for such reasons as to focus the a n e ~ o n  of 
iiomesn'c Ie$iarive bodies whzre they have a role m rat@ing trea&s, ta 
ci* the concrere de& of what may have k e n  stJfTd only at the 12\,21 of 
ûrinciple, or to proiide for a rrgime w deal wirb diantl ing or prz~enmig 
;;la1 which is illegai. That was wha~ happened with genocide. The d è h u o n  
w s  made more conmete. A regime was meated .for irs suppression. Ln rhc: 
prcsar  instance, a n e q  regme is still neuied for the dt~puc9on of nuclzir 
w.e+ns. The law develops step bu stzp. ' .h afYmative yiswer to the 
Grnerd .ksembly's ques5on .d l ,  however, coombute mwards nu@in,u the 
ïîegotiaUons in the rigbt direction. 

- 
? s e x r a t  thai L& C ~ u r t  may consider h&g orai statcienrs Samoa 
wouid wish ro avaii irselfof the ou~~mini ty  - - ro &-e such a hatement or ta be 
?an of a joint prtsentarion in th reçpzcr. 


