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A ' I B A S C I A T A  D' I T A L I A  

L' A J A  

VERBAL NOTE - 

The Ehbassy of Italy presents its compliments to the 
International Court of Justice and with reference to its letter 
95588 of 8 February 1995 regarding the request for advisory 
opinion transmitted to the Court under the United Nations General 
Assembly Resolution 49/75K of 15 December 1994 concerning the 
legality of the threat or use of nuclear weapons, has the honour 
to enclose the written statement of the Italian Government. 

The Italian Embassy avails itself of this opportunity 
renew to the International Court of Justice the expression of 

hest cons ideration. 

Hague, 19 June 1995 

to 
its 

5 THE INTERNATIONAL COURT OF JUSTICE 
TE HAGUE 



&&derina r e so lu t . i on  45/75 K,  adop ted  by t h e  

U n i t e d  N a t i o n s  Genera l  Assembly on December 15, 1994, 

whoreby t h e  hsse in l ly  a d d r e s s e d  t h e  C o u r t  cf J u s t i c e  a 
. . reges: frr cc e a v ~ s - r y  s p i c i o n  on  t h e  f o l l o x i n q  na t ter :  

, t i c  -ie -b-  - . - . . -es t  or  u s r  of n ~ z i e t r  we2prr.s i r ,  e!:y 

c i - c u x s t ~ n c o  per~ittéà under  international lav? ' ' ;  

C o ~ s i c e r l n q  rhe Court  o r d e r  of F e b r u a r y  1, IOOS, 

es=e-l is i . . ino z i ? ~  e o r d l i n e  3: Züne 20, 1995, f c r  t h e  

-!2r€ssi,rîzizr! zc zL,e Z C Ï ~ ;  cf \,.ritzen o 8 s r r v s = i . ? n s ,  i n  
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ur .der? ined  c i  i n t ~ r r . a z i a n + l  a i  e s ,  anci c u s t o n a r y  

l aws  i n  p a r t i c u l a r ,  p v e r n i n g  :ho use o r  t h e  t h r e a t  t o  use  

n u c l e a r  weapons. 

The f a c t  t h a t  numerous U N  Genera l  Assembly 

r e s o l u t i o n s  have been adopted  on t h i s  s u b j e c t  (1653/XVI, 

2396/22, 2444/22, 2936/271 2996/27, 3314/29, 33/71Bt 

34/58, 35/152D, 36/92, 36/100, 37/78J, 37/100C, 38/73G, 

38/75, 38/183B, 39/63H, 39/148P, 40/151F, 41/60F, 42/39C, 

42/42D, 43/78F, 44/117C, 45/59B, 45/94, 47/37, 47/53c, 

48/72B) is a t  t h e  same t i m e  a n  ev idence  and  a consequence  

o f  t h i s  s i t u a t i o n ,  and t h i s  is e v e n  more c l e a r î y  

d e m o n s t r a t e d  by the c i r c u m s t a n c e  t h a t  t h e  above  UN 

r e s o l u t i o n s  w e r e  a i l  adopted  w i t h  a m a j o r i t y  v o t e .  I t  

s h o u l d  h a r d l y  be no ted  t h a t  o n l y  i f  r e s o l u t i o n s  l i m i t i n g  



the  use o r  t h e  t h r e a t  t o  use n u c l e a r  weapons had been 

adopted  by consensus ,  it would have been p o s s i b l e  to speak 
abou t  t h e  beginning of a p r o c e s s  o f  i n t e r n a t i o n a l  

p r o h i b i t i v e  o r  l i n i t a t i v e  customary r u l e s ,  compared t o  

w k i r h  t hose  t e s o l x t i o n s  shcu ld  be cons ide red  a s  o p f c i o  

j u r i s ,  a l r e z i y  Weil co f ined  àn2 capable  o f  o r i g i n a t i n g  the 
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d z n ç s r o u s  ever.:s - s - s z i f i r = l l -  iirctified is each one cf  

r h e n  - cennot Se exzen5ed ar.5 i>?:ied t 3  t h e  t h r e a t  r o  use 
nuc l e a r  weapons . 

In t h e  l i g h t  of t h e  above, it is imposs ib le  t o  

c o n s i d e r  t h e  above-mentioned p r o v i s i o n s  as t h e  sou rce  of 
j u r i d i c a l  l i m i t a t i o n s  on t h e  s u b j e c t  o f  t h e  t h r e a t  t o  u s e  

o r  t h e  use  of nuc lear  weapons. 
2 .  The opinion o f  t h o s e  who c o n s i d e r  t h a t  t h e  

p r o v i s i o n s  of t h e  convent iona l  war l a w  on t h e  l i m i t a t i o n s  

t o  t h e  use o f  convent ional  weapons can by analogy be 

a p p l i e d  t o  t h e  use of nuc l ea r  weapons, rests on even l e s 6  
sound foundat iona.  

An argument against t h i s  use  of analogy i s  t h e  

e v i d e n t  i m p o s s i b i l i t y  t o  c o n c e d e  t h a t  t h e  p r o v i a i o n s  

conce ived  t o  r e g u l a t e  t h e  use  of weapons having an  a t  



least r e l a t i v e l y  reduced d e s t r u c t i v e  scope  do have a  s o  

wide r a t i o  l eg i s  t h a t  t h e i r  a p p l i c a t i o n  t o  t h e  r e s o r t  t o  

and t h e  use of nuclear  weapons is f u n c t i o n a l l y  c o r r e c t  and 

adequate .  The v a l i d i t y  o f  t h i s  op in ion  is s p e c i f i c a l l y  and 
p o s i t i v s l y  conf i rned by t h e  slow, bu t  r e l e n t l e s s  bu i ld ing  

of a s p e r i f i c  corpus o f  r u l e s  bound t o  be a p p l i e d  nst ocly  

znd 3 SC zucn = O  t h e  n z c u f a c t c r i r q  enci ÿse of zass 

<cs=r-rzi==. ~ i e s = c ~ s ,  a 1 s 3  âne ebove a l 1  t o  t h e  

. ~ ~ z c i e = ï - r i n g  -se of o b j e z r s  .- h - v i r -  . ., t k s o  

ch.zra:reris:ics, arid t h c s  cf r u l e s  pursue ing  t h e  cûnr>?ex 

aaC d s l i c a t e  o b j e c t i v e  3f 2isarnament.  
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. c e  ( t h e  T l ? . t f l o l c ~  S p a c ~ ,  of j a m a r y  2 1 ,  156Ï!, La-;- 

T r e a t y  of FeSruary , 1917) ând tris Sûuthern PacFi i r  

(Nuclear  Free Zone Trea ty  of  August 6 ,  1985). 

Moreover, convent ions  have been concluded which 

c a n  s p a c i f i c a l l y  be app l i ed  t o  t h e  manufactur ing and 

d e t e n t i o n  of i nd iv idua l  epecies of weapons t h a t  can be 

d e f i n e d  as mass d e s t r u c t i o n  weapons, aiming a t  

e s t a b l i s h i n g  i n t e r n a t i o n a l  c o n t r o l s  on their cornpliance 

(such as  t h e  Protocol  on t h e  P r o h i b i t i o n  t o  Use chernical 

Weapon~ of 1 9 2 5 ,  t he  Convention on t h e i r  Ban of 1 9 9 3 ,  a s  

w e l l  a s  t h e  Convention on B i o l o g i c a l  and ~ a c t e r i o l o g i c a i  
Weapons of 1 9 7 2  ) . 

The above s i t u a t i o n  c l e a r l y  shows t h a t  a process  
o f  gradua1 development of i n t e r n a t i o n a l  r u l e s  on 
d i samament  1s undemay, aiming a t  working out  ~ 0 1 l e ~ t f ~ e  



convent ions  ' t a c k l i n g  and s o l v i n g  - with  no fo rced  

i n t e r p r e t a t i o n s  - t h e  whole set  of problerns l i n k e d  t o  t h e  
manufactur ing,  t e s t i n g ,  d e t e n t i o n  and use  of t h o s e  

weapons. Thus, adequate  s o l u t i o n s  are t a k i n g  shape, which 

t e k e  i n t c  account th€ s p e c i f i c  n a t u r e  of ezch ind iv idua l  

c z t e p r y  î f  riea?o.?, E V S ~  froz th2 g c i n t  of  vierv of zheir 
zc-z=rci. 
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- l ~ s s t  b:,- ss;; . .~ S:Z=EE. L G  s ~ 1 ~ 3  be u ~ . d ~ r l ; i ? t 2  thst 

tn= s c 5 j e c t  cf zhe t h r î e :  ts iiss zi ic lear  wespn?s givas  

rise t o  d e l i c a t e  ques=ior.s, a f f e c t i n g  - i n  p a r t i c u l a r  - 
n a t i o n a l  defense  and i n t e r n a t i o n a l  p o l i c y  strategies which 

c a n  only be a f f e c t e d  by ad hoc r u l e s ,  t o  be  convent ional ly  

d e f i n e d .  The re fo re ,  it i s  t h e  i n t e r n a t i o n a l  community as a 
whole which shnuld proceed i n  t h e  d i r e c t i o n  o f  a  g loba l  

d i s c i p l i n e  of t h e  whole.  s u b j e c t ,  w i t h i n  t h e  contex t  of 

n u c l e a r  disarmament n e g o t i a t i o n s  - which, on t h e  o the r  

hand,  were a l r eady  launched a long  time ago. 

The above o b s e r v a t i o n s  l e a d  t o  t h e  unavoidable 

conc lus ion  t h a t  - wf th in  t h e  l i m i t a t i o n s  impoaed by t h e  
NPT - t h e  manufacturing and d e t e n t i o n  of nuc lear  weapons 
by c e r t a i n  S t a t e s  should be cons idered ,  f o r  t h e  t i m e  

b e i n g ,  as l e g i t i m a t e  , because rhey  are not  



p o h i k i t e d .  The v a l i d i t y  o f  this conc lus ion  cannot be 
e f f e c t i v e l y  quest ioned,  a l s o  c o n s i d e r i n g  that such a 

s t a n c e  should nct hinder o r  slow C O W ~  t h e  process  leadin- 

z s  nuc le+r  5iscrr -âzs . t ,  whose repia and poric ive  - ,~..,-~Plc- ,-.-1 ' 1s v =":.icr=e? r i r=- r i . e= izn l  
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c: .cc- p r l ~ c i . ; ? ~  cf :;?z rczszgcr 53:  c i v i l  p ~ u l a t i o r . ~ ,  

g e n s r s l l y  aefine* by tne 1 C-ensva C o n v e ~ t i o n  of A u p s t  

1 2 ,  1959 ,  and by ar t ic le  22,  point e ,  of  the Hague ru l e s  

of 1989, according t o  which  - on the b a s i s  of the 

p r i n c i p l e  of p r c p o r t i o n a l i t y  - t h e  exe rc i se  of armed 

v io l ence  should be c a r r i e d  o u t  so as n o t  t o  b r i n g  about 

unnecessary, and t h u s  s u p e r f l u o u s  o r  u s e l e s s  sufferings.  - 
For t h e  I t a l i a n  Goverment 


