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INTRODUCTION 

1. The  Government  o f  t h e  A r a b  R e p u b l i c  o f  E g y p t  h a s  t h e  h o n o u r  
2 

t o  s u b m i t  t o  t h e  C o u r t ,  i n  a c c o r d a n c e  w i t h  A r t i c l e  6 6 .  p a r a g r a p h  

4  o f  t h e  S t a t u t e ,  i t s  w r i t t e n  comments on o t h e r  w r i t t e n  s t a t e -  

m e n t s  r e l a t i n g  t o  t h e  r e q u e s t  f o r  an a d v i s o r y  o p i n i o n  b y  t h e  

G e n e r a l  Assembly  i n  i ts  r e s o l u t i o n  49/75K o f  15 December 1 9 9 4 .  

2 .  The  q u e s t i o n  c o n t a i n e d  i n  r e s o l u t i o n  49/75K. f o r  w h i c h  E g y p t  

h a s  v o t e d .  r e a d s  as f o l l o w s :  

"1s t h e  t h r e a t  o r  use of nuclear  weapons in any circumstance penai t ted  
under in t e rna t iona l  Law?" 

3 .  The  World H e a l t h  Assembly ,  i n  r e s o l u t i o n  WHA 4 6 / 4 0  o f  14 Uay 

1 9 9 3 ,  had a l s o  r e q u e s t e d  t h e  C o u r t  t o  g i v e  a n  a d v i s o r y  o p i n i o n  on 

t h e  f o l l o u i n g :  

"In view of the  heal th and environmental e f f e c t s .  uould the  use of 
nuclear  weapons by a  S t a t e  LI var o r  o ther  armed c o n f l i c t  be a  breach of 
its obl'&ations under L ~ t e r n a t i o n a l  l a u ,  including t h e  WHO Constitu- 
t ion?" 

" = .  Z g y p t  ï e l c o m e s  t h e  d e c i s i o n  oL t h e  C o u r t  t o  c o n s o l i d a t e  t h e  

o r a l  h e a r i n g s  on b o t h  r e q u e s t s  and  a d d r e s s e s  t h e s e  comments t o  

s t a t e m e n t s  made i n  relation t o  b o t h  o f  t h e m .  W h i l e  t h e  two 

q u e s t i o n s  p u t  t o  t h e  C o u r t  a r e  e s s e n t i a l l y  s i m i l a r ,  t h e  q u e s t i o n  

o f  t h e  G e n e r a l  Assembly is l a r g e r  i n  s c o p e ,  t o t a l l y  c o v e r i n g  t h a t  

o f  t h e  World H e a l t h  Assembly  a s  u e l l .  T h i s  is  t h e  r e a s o n  why t h e  

p r o s e n t  comments a r e  m a i n l y  a d d r e s s e d  t o  t h e  q u e s t i o n  o f  t h e  

G e n e r a l  A s s e m b l y ,  u h i l e  r e f e z r i n g  t o  t h e  World H e a l t h  A s s e m b l y ' s  

q u e s t i o n  whenever  i t  is  deemed n e c e s s a r y .  

5 .  The  w r i t t e n  s t a t e m e n t  o f  E g y p t  o f  J u n e  1 9 9 5 ,  t o g e t h e r  w i t h  

t h e  p r e s e n t  comments c o n s t i t u t o  t h e  p o s i t i o n  o f  E g y p t  on t h e  two 

q u e s t i o n s .  E g y p t  b e l i o v e s  t h a i  t h e  q u e s t i o n  p u t  t o  t h e  C o u r t  b y  

t h e  G e n e r a l  Assembly of t h e  U n i t e d  N a t i o n s  s h o u l d  b e  a n s w e r e d  i n  

t h e  n e g a t i v e ,  w h e r e a s  t h e  a n s w e r  t o  t h e  q u e s t i o n  o f  t h e  World 

H e a l t h  Assembly  s h o u l d  be  i n  t h e  a f f i r m a t i v e .  



6 .  Egypt  n o t e s  t h a c  a  l a r g e  m a j o r i t y  o f ' . ~ t a t e s  who have p r e -  

s e n t e d  w r i t t e n  s t a t e m e n t s  r e l a t i n g  t o  t h e  two q u e s t i o n s  have 

adop ted  t h e  same v iews  as t h o s e  s h e  h a s  p u t  f o r w a r d .  

1. Should t h e  C o u r t  Render its A d v i s o r y  

Opin ion  on t h e  P r e s e n t  Q u e s t i o n ? =  

Arguments a g a i n s t  t h e  C o u r t  r e n d e r i n g  an o p i n i o n :  

7 .  S e v e r a l  S t a t e s  have m a i n t a i n e d  i n  t h e i r  s t a t e m e n t s  t h a t  t h e  

C o u r t  s h o u l d  d e c l i n e  t o  g i v e  t h e  r e q u e s t e d  a d v i s o r y  o p i n i o n .  I t  

has  t h u s  been a rgued  t h a t  " [ t l h e  ' p r o p r i e t y '  o f  j u d i c i a l  i n v o l v e -  

ment w i t h  [ t h e ]  q u e s t i o n  is more t h a n  d o u b t f ~ l " , ~  and t h a t  t h e  

C o u r t  s h o u l d  n o t  g i v e  t h e  r e q u e s t e d  a d v i s o r y  o p i n i o n  i n  t h e  

p r e s e n t  c a s e  because  t h e r e  were  s e v e r a l  " c o m p e l l i n g  r e a s o n s "  f o r  
< - L  4. no: t o  do s o , J  e . g .  t h a t  " [ t l h e  Gene ra l  ~ s ~ e m b l y ' s  r e q u e s t  

. . .  l e a d s  t o  t h e  q u e s t i o n  of C o u r t ' s  i n t e g r i t y  . . .  s i n c e  t h e r e  

is t h e  d a n g e r  O: a  p o i n t i e s s  p r o c e d u r e . " 4  

3 " .  The r e a s o n s  g i v e n  f o r  c n i s  ne&a:lve a t t i t u d e  can  be s y n t h e t -  

i c a l l y  f o r n u l a t e d  a s  f o l i o ï s :  

- Tha t  t h e  q u e s t i o n  is  abscrac : ;  

- Tha: i: is p o l i t i c a l ;  

- That  t h e  o p i n i o n  car, heve no u s e i u l  l e g a l  e f f e c t ;  o r  

a l t e r n a t i v e l y ,  and p a r a d o x i c a l l y  

- Tha t  i: v i l 1  d e f i n i c e l u  have a  n e f a r i o u s  e f f e c t  on t h e  

ongoing  disarmament  anc  arms l imi :a t ion  n e g o t i a t i o n s .  

These  argumenïs  a i e  e x p l a i n e d  and r e f u t e d  i n  t u r n .  

The tenos "present question", "present request" or  "present case" 
re fe r  t o  the requesi nade ÜY the Ceneral ksembly. 

2 Written statement of Ge-y, para. 2  a t  p .  3 .  

Written statements of France, P .  5; and Germsny, loc. ci t .  

* Written statement of Germany. para. 2 a t  p.  5. 
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1. T h e  a b s t r a c t  c h a r a c t e r  o f  t h e  q u e s t i o n :  . 

9 .  I t  h a s  b e e n  a r g u e d  t h a t  t h e  w o r d i n g  o f  t h e  q u e s t i o n  o f  t h e  

G e n e r a l  Assembly  was b r o a d ,  g e n e r a l  and a b s t r a c t ,  t h a t  i t  v a s  

h y p o t h e t i c a l  b e c a u s e  i t  h a s  n o t  a r i s e n  w i t h i n  t h e  c o n t e x t  o f  a  

c o n c r e t e  l e g a l  o r  f a c t u a l  s i t u a t i o n  i n v o l v i n g  a s p e c i f i c  u s e  o r  

t h r e a t  t o  u s e  n u c l e a r  weapons ,  t h a t  i t  r e q u i r e d  t h e  C o u r t  t o  make 

s p e c u l a t i v e  s t a t e m e n t s  g o i n g  beyond i ts  j u d i c i a l  f u n c t i o n ,  and 

t h a t  t h e  q u e s t i o n  c a n n o t  b e  a n s w e r e d  w i t h o u t  r e f e r e n c e  t o  t h e  

numerous  d i f f e r e n t  c o m b i n a t i o n s  o f  c i r c u m s t a n c e s  i n  w h i c h  . t h e  

t h r e a t  o r  u s e  o f  n u c l e a r  weapons  m i g h t  be c o n t e m p l a t e d . 5  T h e r e -  

f o r e ,  t h e  C o u r t  was i n v i t e d  t o  d e c l i n e  t o  a n s w e r  t h e  q u e s t i o n  

p o s e d  b y  t h e  G e n e r a l  A s s e m b l y , e  and  n o t  t o  e n g a g e  i n  s p e e u l a -  

t i o n s  a b o u t  unknown f u t u r e  s i t u a t i o n s . '  

1 0 .  T h a t  t h e  a b s t r a c t  and g e n e r a l  c h a r a c t e r  o f  t h e  q u e s t i o n  

p o s e d  is  a  r e a s o n  f o r  t h e  C o u r t  t o  d e c l i n e  t o  answer i t  i n  t h e  

e x e r c i s e  o f  i t s  a d v i s o r y  r a t h e r  t h a n  i ts  c o m t e n t i o u s  f u n c t i o n ,  is 

2 n e r e  a f f i r m a t i o n  d e v o i d  of  any j u s t i f i c a t i o n  and  an  i n a d m i s s i -  

b l e  c o n f u s i o n  b e t u e e n  i t s  t v o  f u n c t i o n s .  The C o u r t  h a s  d e c l a r e d  

i h a t :  

"Accord- t o  A-ticle 96 cf the C>z-ser a d .  P s t i c l e  65 of t h e  S t a t u t e ,  
the Court may give an cpkjon Gn any legal guestim, abstract or 
othervise. "8 

5 Written s t a t enen t s  of k s s i a ,  p .  5 ;  Netherlands, para .  15, a t  p .  5;  
United S t a t e s ,  pp. 1 and 4 ;  France, para .  5 a t  pp. 13 f . ;  United Ringdom, 
paza. 2.38, a t  p .  16; G e m y ,  pars .  2  ar p .  5; and Finland, p .  1. 

Written s ta tenent  of the  United Kingdom, para. 1 .3 ,  a t  p .  1 and para. 
2.23, a t  p .  9 .  

7 Written statement of the United S t a t e s ,  p.  4 

I t a l i c s  added. Aahission of a State to the United Na t ions  (Charter, 
k t .  4 ) ,  Advisory Opinion: I. C .  J .  Reports 19Q8, p .  57 at  p .  61. See a l s o  
Fffect o f  avam's of compensation made oy the U.  N .  Administrative Tribunal, 
Advisory OPiRim of  July 13, 1954: 1.C.J Reports 1954, p .  47 at  p .  51; and 
Legal Consegoences for States of the Continued Presence of  South Africa in 
Namibia (South West Af-rica) notvithstanding Security Council Resolutim 276 
(1970), Advisory ûpinion of 21 June 1971, I.C.J. Reports 1971, p .  16, para. 40 
a t  P .  27. 



I n  f a c t ,  i n  t h e  e x e r c i s e  o f  i t s  a d v i s o r y  f u n ' c t i o n ,  t h e  C o u r t  h a s  

more t h a n  o n c e  h e l d  tha: i t  is i ts  " d u t y  . . .  t o  e n v i s a g e  t h e  

q u e s t i o n  s u b m i t t e d  t o  i t  o n l y  i n  t h e  a b s t r a c t  f o r m  w h i c h  h a s  b e e n  

g i v e n  t o  i t  . . . " s  M o r e o v e r ,  as  p o i n t e d  o u t  by  J u d g e  Azevedo ,  i t  

is  q u i t e  f i t t i n g  f o r  t h e  a d v i s o r y  f u n c t i o n  o f  t h e  C o u r t  t o  g i v e  

an  a n s w e r  i n  a b s t r a c t o  w h i c h  may e v e n t u a l l y  b e  a p p l i e d  t o  s e v e r a l  

de f a c t o  s i t u a t i o n s  : minima  c i r c u m s t a n t i a  f a c t i  magnam 

d i  v e r s i  t a t e m  j u r i s .  10  

11. T h e r e f o r e ,  t o  a r g u e  t h a t  t h e  q u e s t i o n  c a n n o t  b e  a n s w e r e d  

v i t h o u t  r e f e r e n c e  t o  t h e  n u m e r o u s  d i f f e r e n t  c o m b i n a t i o n s  o f  

c i r c u m s t a n c e s  i n  which  t h e  t h r e a t  o r  u s e  o f  n u c l e a r  weapons  m i g h t  

b e  c o n t e m p l a t e d ,  and t h e  f a c t u a l  matr ix  w i t h i n  w h i c h  a s p e c i f i c  

u s e  o r  t h r e a t  t o  u s e  n u c l e a r  weapons  t a k e s  p l a c e .  r e v e a l s  a 

f u n d a m e n t a l  m i s u n d e r s t a n d i n g  o f  t h e  a d v i s o r y  f u n c t i o n  b a s e d  on a  : 

c o n f u s i o n  b e t w e e n  i t  and  t h e  c o n t e n t i o u s  f u n c t i o n  o f  t h e  C o u r t :  

The p u r p o s e  o f  t h e  a d v i s o r y  f u n c t i o n  i s  n o t  t o  s e t t l e  an  a c t u a l  

d i s p u t e  w h i c h  c a n n o t  b e  u n d e r s t o o d  w i t h o u t  i i s  f a c t u a l  and l e g a l  

b a c k g r o u n d ,  b u t  t o  e n l i a h t e n  t h e  r s q u e s t i n g  o r g a n  on c e r t a i n  

l e g a l  i s s u e s  which  i t  h s s  t; U s a l  x i c k  i?: d i s c h a r g i n 2  i t s  f u n c -  

T l o n s .  

2 .  The a l l e g e d l y  p o l i t i c a l  n a t u r e  o f  t h e  q u e s t i o n :  1 

- i d .  7 It h a s  Been s u ~ ~ o s ? e d  t h a t  ~ h e  q u e s t i o n  p o s e d  by t h e  G e n e r a l  

Sssemn?y v a s  n o t  a l e g a l  q u e s ; i o n  o u t  a p o l i t i c a l  o n e , l l  and 

:ha: " e n  o p i n i o n  by t h e  C o u r t  o f f e r i n g  a d v i c e  on wha t  is  i n  many 1 
r e s p e c t s  e s s e n t i a l l y  2 p o l i t i c a l  n a t t e r  c o u l d  u n d e r m i n e  i t s  

a ÿ t h o r i t y  and  e f f e c : i v e n e s s . " : 2  1: h a s  a l s o  b e e n  a r g u e d  t h a t  t h e  

I o  Cf., individual  oeinion of 2u&e Philadelph0 Azevedo, Admission o f  a  
State to tne United N a t l m s  <Ch&-ter, P z ? .  4 ) ,  Advisory Opinion: I.C.J. 
Reports 1948, p .  57 a t  p .  74.  

1 Written staremer.is of France, pp. 12 f . ;  and Germany, para .  2 at  p .  
2 .  

' 2  Written statement of the  U n i c d  S t a t e s ,  p .  6.  



u s e  o f  n u c l e a r  weapons  " c a n n o t  b e  a s s e s s ' e d  u s i n g  t h e  norms  o f  

i n t e r n a t i o n a l  law w i t h o u t  s u c h  a n  a s s e s s m e n t  t u r n i n g  f r o m  a  

j u d i c i a l  i n t o  a  p o l i t i c a l  o n e . " l =  

1 3 .  The mere  f a c t  t h a t  t h e  q u e s t i o n  may h a v e  b e e n  p o l i t i c a l l y  

m o t i v a t e d  c a n n o t  p r e v e n t  t h e  C o u r t  f r o m  r e n d e r i n g  i t s  a d v i s o r y  

o p i n i o n .  The  C o u r t  h a s  s t a t e d  t h a t :  

"It is not  concerna3 with the motives which may have insp i red  ... [ the]  
request  . . . "  14 

The C o u r t  h a s  a l s o  a f f i r m e d  t h a t :  

" in  i n s t i t u t i o n s  in which p o l i t i c a l  considerat ions are prominent it may 
be p a r t i c u l a r l y  necessary f o r  an in te rna t iona l  organiza t ion  t o  ob ta in  an 
advisory opinion from the  Court as t o  the l e g a l  p r i n c i p l e s  appl icable  
with respect  t o  the  matter under debate . . . "  15 

On a n o t h e r  o c c a s i o n ,  t h e  C o u r t  s a i d :  

"It has been aryed t.hat the  ques t ion  put t o  t h e  Court is intertwined 
with p o l i t i c a l  quest ions.  and t h a t  fo: t h i s  reason the  Court should 
refuse  t o  j i v e  an opinion. I t  is t r u e  t h a t  most i n t e r p r e t a t i o n s  of the  
C L - t e r  of the  United Nacions v i l 1  have p o l i t i c a l  s ign i f i cance ,  g r e a t  o r  
-11. In the  nature of t h i r g s  it could not be o the ru i se .  The Court,  
hoïever ,  cannot a t t r i o u t e  a p o l i t i c a l  cnarac ter  t o  a  request  which 
i n v i t e s  it t o  undertake an e s s e n t i s l l y  j u d i c i a l  t a sk  16 

T h u s .  i t  i s  n o t  f o r  t h e  C o u r t  t o  d e l v e  i n t o  t h e  m o t i v a t i o n  w h i c h  

l e a d s  a  d u l y  a u t h o r i z a d  o r g a n  t o  r e q u e s t  an a d v i s o r y  o p i n i o n  on a  

l e g a l  q u e s t i o n  o b v i o u s ? ~  f a l l i n g  w i t h i n  t h e  j u r i s d i c t i o n  o f  t h a t  

o r g a n  e v e n  vhen  t h a t  q u e s t i o n  r e l a t e s  t o  an i s s u e  w h i c h  h a s  o t h e r  

i m p o r t a n t  p o l i t i c a l  f a c e t s  o r  is  i t s e l :  e s s e n t i a l l y  p o l i t i c a l .  I n  

t h e  t v o  r e q u e s t s  b e f o r o  t h e  C o u r t ,  t h e  l e g a l  q u e s t i o n s  a re  c l e a r  

'3 Written statement of G e r m y .  pa ra .  2 a t  p .  2 .  

1 4  I .C.J .  Reports 1948, 2. 57 a t  p .  61. 

In t e rpre ta t ion  o f  t h e  Agreement o f  25 March 1951 between the YHO and 
Egypt, I .C .J .  Reports 1980, p .  73 ,  para .  33 a t  p.  87. 

le Certain b e n s e s  o f  the LW, M v i s o r y  o p i n i m  of 20 July  1962, I.C.J. 
Reports 1962, p .  151 a t  p.  155. 



and t h e  C o u r t  c a n  a n s w e r  them w i t h o u t  e n q u i t h g  i n t o  a n y  a p p a r e n t  

o r  h i d d e n  p o l i t i c a l  n o c i v e s  o r  o t h e r  p o l i t i c a l  f a c e t s  o f  t h e  

i s s u e .  

14. I n  t h e  same v e i n ,  i t  v a s  s u g g e s t e d ,  a s  a  b a s i s  f o r  t h e  

c o n t e n t i o n  t h a t  t h e  C o u r t  s h o u l d  d e c l i n e  t o  g i v e  t h e  o p i n i o n ,  

t h a t  t h e r e  was v e r y  s u b s t a n t i a l  d . i s a g r e e m e n t  w i t h i n  t h e  i n t e r n a -  

t i o n a l  communi ty  a s  t o  w h e t h e r  s u c h  a r e q u e s t  was a p p r o p r i -  

a t e . 1 7  On a p r e v i o u s  o c c a s i o n  t h e  C o u r t  had c l e a r l y  i n d i c a t e d  

t h a t  t h e  p o l i t i c a l  c o n t r o v e r s y  a t  t h e  b a c k g r o u n d  o f  t h e  q u e s t i o n  

was n o t  a r e a s o n  f o r  i t  t o  d e c l i n e  t o  g i v e  t h e  a d v i s o r y  o p i n i o n  

r e q u e s t e d . 1 8  " D i f f e r e n c e s  o f  v i e w s  among S t a t e s  on l e g a l  is- 

s u e s " .  e x p l a i n e d  t h e  C o u r t ,  " h a v e  e x i s t e d  i n  p r a c t i c a l l y  e v e r y  

a d v i s o r y  p r o c e e d i n g ;  i f  a l 1  were a g r e e d ,  t h e  n e e d  t o  r e s o r t  t o  

t h e  C o u r t  f o r  a d v i c e  would n o t  a r i s e . " l e  

15. I t  makes no d i f f e r e n c e  t h a t  R e s o l u t i o n  49/75K v a s  a d o p t e d  

a m i d s t  p o l i t i c a l  c o n t r o v e r s y  o r  w h e t h e r  i t  v a s  a d o p t e d  by a  l a r g e  

m a j o r i t y  o r  n o t .  What n a t t e r s  is t h z t  i t  v a s  p r o p e r l y  a d o p t e d  by 

t h e  c o n s t i t u t i o n a l l y  r e q u i r e c  m ~ j o r i t y .  It h a s  t h u s  t o  b e  c o n s i d -  

e r e d  a s  :ne e x p r e s s i o n  o f  t h e  l e g a l l y  v ~ l i d  u i l l  ûf t h e  G e n e r a l  

A s s e i b l y .  

3 .  Would an a d v i s o r y  o p i n i o n  on t h e  q u e s t i o n  p u t  t o  t h e  C o u r t  

s e r v e  any u s e f u l  l e g a l  p u r p o s e ? :  

1 6 .  1: h a s  been  a r g u o d  :ha: an  a d v i s o r y  o p i n i o n  on t h e  q u e s t i o n  

p u t  t o  t h e  C o u r t  u o u l d  s e r v e  no  u s e f u ?  l e g a ?  p u r p o s e ,  and would 

t h u s  b e  a  f u t i l e  e x e r c i s e  o f  t h e  j u d i c i a l  f u n c t i o n ,  v h i c h  d i s -  

" Written stateloen: cf the United S t a t e s .  p .  6 .  Emphasis has been put  
on the circumstances of a d o p t h g  reso lu t ion  49/75K and on its voting r e n i l t s .  
I t  vas p a s s d  by 78 t o  43 votes, with 38 abs tent ions .  

le Legal Consegumces for S t a t s  of the Cmtinued Presence of South 
Africa in Nmibia (South West .4frics) notui thstanding Security Council 
3esolution 276 (1970), Advisory @inion of 21 June 1971, I.C.J. Reports 1971, 
2 .  1 6 ,  para .  40 a t  p .  27. 

ls Ibid., para.  34 a: p .  24 



q u a l i f i e s  t h e  r e q u e s t  on g r o u n d s  o f  " p r o p r i e t u " .  T h e  a r g u m e n t  

g o e s  on t o  e x p l a i n  t h a t  t h i s  is b e c a u s e  t h e  q u e s t i o n  d o e s  n o t  

f a 1 1  i n  a n y  o f  t h e  c a t e g o r i e s  o f  cases on w h i c h  t h e  C o u r t  h a s  

g i v e n  a d v i s o r y  o p i n i o n s  u p  t o  t h e  p r e s e n t . Z 0  T h o s e  c a t e g o r i e s  

were  e n u m e r a t e d  as f o l l o w s :  

" (a) Cases vhere the  l e g a l  question i n w l v e à  the  interpretation of a 
cons t i tu t iona l  provision vhich bas became the  s u b j e c t  of d i s p u t e  i n  t h e  
organ m a k i n g  the  request .  " 

" (b) Cffies where the  le& quest ion i n m l v e s  matters on vhich the  
reques t ing  organ or agenc~ seeksmidance i n  t h e  exercise of its 
c o n s t i t u t i o n a l  functions." 

" C C )  Cases uhere the legal quest ion i n w l v e s  t h e  i n t e r p r e t a t i o n  of 
agreements b e t m  the Organization and a  Menber State." 

d Cases uhere the  1-1 quest ion concerns the  0 b l i g a t i ~ ~  o f  Hember 
S t a t e s  conseguential upon dec i s ions  or r e s o l u t i m s  of t h e  cnztpetmt 
organs o f  the organization . '2 1 

1 7 .  T h i s  l ist  is  o b v i o u s l y  a  mere  a c a d e m i c  r e p r e s e n t a t i o n .  I t  is  

one  among manu, and o f  c o u r s e  d o e s  n o t  b i n d  t h e  C o u r t  n o r  c a n  i t  

" m i t  - - t h e  a m b i t  of  i t s  a d v i s o r y  j u r i s d i c t i o n  i n  a n y  way.  But  even  
. - :r,  a=guendo ,  i t  d i d ,  one  can  e a s i i y  s e e  :ha: t h e  p r e s e n t  r e q u e s t  

f a l l s  undef  ( b )  a s  s h a l l  be a p p a r e n t  from t n e  f o l l o w i n g  p o i n t . '  

E ü t  u h a t  is c o n t z o l l i n g  h e r o  is  no: t h i s  l i s t  b u t  t h e  S t a t u t e .  

And t n e  S t a t u t e  is  c r y s t a l  c l e a r  wnen i t  p r o v i d e s  t h a t  " [ t l h e  

C o u r t  may g i v e  an  z d v i s o r y  o p i n i o n  on a n y  l e g a l  q u e s t i o n " . 2 2  

The o n l y  c o n d i t i o n  is t h a t  t h e  q u e s t i o n  b e  of  a " l e g a l  n a t u r e "  

and f a i l i n g  w i t h i n  t h e  j u r i s d i c r i o n  of t h e  r e q u e s t i n g  o r g a n ,  

ï h i c h  is f o r  t h e  G e n e r a l  Assemblv  c o e x t e n s i v e  w i t h  t h e  C h a r t e r .  

18. Here  a g a i n  t h e r e  is an i m p e r m i s s i b i e  c o n f u s i o n  b e t v e e n  t h e  

a d v i s o r y  and c o n t e n t i o u s  f u n c t i o n s  of  t h e  C o u r t .  T h e r e  is no  n e e d  

h e r e ,  a s  i n  c o n t e n t i o u s  p r o c e e d i n g s ,  t o  p r o v e  a  " l e g a l  i n t e r e s t "  

a s  a  c o n d i t i o n  of  a d m i s s i b i l i t y  of  a  c a s e  b e f o r e  t h e  C o u r t .  I n  

a d v i s o r y  p r o c e e d i n g s ,  t h e  C h a r t e r ,  i n c l u d i n g  t h e  S t a t u t e .  l e a v e s  

20 Written statement of the Uni:ed Kingdom, para .  2.27, at  p .  11. 

21 I b i d . ,  pp. 12-15. 

22 ATticle 65 of the S ta tu te  of the Court. 



i t  t o  t h e  d i s c r e t i o n  o f  t h e  r e q u e s t i n g  o r g a n  t o  e v a l u a t e  t h e  

a p p r o p r i a t e n e s s  and t h e  e v e n t u a l  u s e f u l n e s s  .of t h e  r e q u e s t e d  

a d v i s o r y  o p i n i o n  f o r  i ts  c u r r e n t  and  f u t u r e  u o r k .  

1 9 .  The C o u r t  h a s  on  n u m e r o u s  o c c a s i o n s  a f f i r m e d  i t s  d u t y  as 

" t h e  p r i n c i p a l  j u d i c i a l  o r g a n  o f  t h e  U n i t e d  N a t i o n s " , z 3  t o  

r e s p o n d  t o  s u c h  r e q u e s t s :  

"The r e p l ~  of the  Court,  i tself  Organ of the  United Nations,  represents  
its par t i c ipa t ion  in  t h e  a c t i v i t i e s  of the  Organization, and in pr inc i -  
p l e  should not be refused."  24 

i n d e e d ,  t h e  C o u r t  c o n s i d e r e d  t h a t :  

"no S t a t e ,  . . .  can prevent t h e  g iv ing of an Pdvisory Opinion uhich t h e  
United Nations considers  t o  be des i rab le  in order t o  ob ta in  enlighten- 
ment as t o  the  course of ac t ion  it should take .  "25 

I t  i s  n o t  f o r  t h e  C o u r t  t o  d e c i d e  i n  p l a c e  of t h e  G e n e r a l  Assem- 

b l y  on t h e  " d e s i r a b i l i t y "  o r  t h e  " o p p o r t u n i t y "  o f  t h e  r e q u e s t  o r  

i o  o v a r  r u l e  i t ,  uhen t h e  Assembly  had e l r e a d y  c o n s i d e r e d  i t  

d e s i r a b l e .  

2 3 .  I t  h a s  been  a r g u e d .  n e v e r t b e l e s s ,  t h e t  t h e  n a t u r e  of  t h e  

c a s e  is  s u c h  t h a t  t h e  C o u r t  u o u l d  b e  u n a b l e  t o  g i v e  a n  a d v i s o r y  

o p i n i o n  u h i c h  u o u l d  b e  of  p o s i t i v e  a s s i s t a n c e  t o  t h e  G e n e r a l  

Assembly  and t h e  o t h e r  c r g a n s  of  U n i t e d  N a t i o n s ,  p a r t i c u l a r l y  i n  

t h e  f i e l d  o f  d i s a r s a m e n t  and s e c u r i t y . 2 6  I t  h a s  a l s o  b e e n  ar -  

a u e d  t h a t  t h e  C o u r t  " u o u l d  b e  f o r c e d  ;O o v e ~ s t e p  t h e  b o u n d s  o f  

i c s  f u n c t i o n  a s  " t h e  p r i n c i p z i  j u d i c i a i  o r g a n  o f  t h e  U n i t e d  Na- 

23 A r t i c l e  92, Cha-ter OS the kit& Nations. 

2 4  In t e r p r z t a  t ion  o f  Pesce Trea ties (first phase), Advisory  OPinian, 
I .C .  J .  Reports  1950, p .  ô5 a t  p .  71; w.d 2eservat ions  t a  t h e  C o n w n t i o n  on the 
? r e v m t i o n  and Punishment o f  t h e  C=&e o f  &nocide, I .  C.J .  Repor ts  1951, p.  15 
a: p .  19. 

Z s  I .C .J .  Reports 1950, 2. 65 a t  p .  71. 

Z e  Written statements of the  United Kingdom, para .  2.27, a t  p. 11 and 
para.  2.37, a t  p .  16; United S t a t e s ,  pp. 1 f . ;  and France, pa ra .  7  at p .  16. 
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t i o n s " . z 7  I n  t h i s  c o n t e x t ,  i t  h a s  been  ~ t a t e d  t h a t  " [ i l f  a  

r e s p o n s e  b y  t h e  C o c r t  t o  a  r e q u e s t  f o r . a n  a d v i s o r y  o p i n i o n  w o u l d ,  

i n  f a c t ,  b e  u n l i k e l y  t o  p r o v i d e  a n y  c o n s t r u c t i v e  a s s i s t a n c e  t o  

t h e  o t h e r  o r g a n s  o f  t h e  U n i t e d  N a t i o n s  b u t ,  on  t h e  c o n t r a r y ,  

would b e  l i k e l y  t o  have  a d e t r i m e n t a l  e f f e c t  on t h e  a c t i v i t i e s  o f  

t h e  U n i t e d  N a t i o n s  f a m i l y " ,  i t  w a s  " b o t h  t h e  d u t y  o f  t h e  C o u r t  t o  

p r o t e c t  i t s  own j u d i c i a l  f u n c t i o n  and t h e  n e e d  f o r  i t  t o  p l a y  i ts  

p a r t  a s  a n  o r g a n  of  t h e  U n i t e d  N a t i o n s  c a l 1  f o r  i t  t o  e x e r c i s e  

i t s  d i s c r e t i o n  t o  d e c l i n e  t o  r e s p o n d  t o  t h e  r e q u e s t . " z e  

2 1 .  I t  is s u b m i t t e d ,  h o w e v e r ,  t h a t  t h e  a d v i s o r y  o p i n i o n  o f  t h e  

C o u r t  c a n  b e  o f  g r e a t  p r a c t i c a l  v a l u e .  The C o u r t  h a s  a b u n d a n t l y  

r e i t e r a t e d  t h a t  i t s  a d v i s o r y  a c t i v i t y  c o n s t i t u t e s  i t s  main  fo rm 

o f  p a r t i c i p a t i o n  i n  t h e  a c t i v i t i e s  o f  t h e  U n i t e d  N a t i o n s  o f  which  

i t  is  t h e  p r i n c i p a l  j u d i c i a l  o r g a n  and t h a t  a r e q u e s t  i n  p r i n c i -  

? l e  s h o u l d  n o t  b e  r e f u s e d . 2 0  The p r e s e n t  r e q u e s t  r e l a t e s  t o  an  

i s s u e  t h a t  l i e s  w i t h i n  t h e  h a r d  c o r e  of t h e  f i r s t  p u r p o s e  and 

p r i n c i p a l  f u n c t i o n  of  t h e  U n i t e d  N a t i o n s ,  namely  t h e  m a i n t e n a n c e  

sf i a t e r n a t i o n a l  p e a c e  and s e c u r i t y ,  i n c l u d i n g  d i s a r m a m e n t  and 

eios c o n t r o l .  The q u e s t i o c  f a l l s  s q u a r o l y  ï i t h i n  t h e  a m b i t  o f  t h e  

d s s e n b l y ' s  l a r g e  n a n d s t e  u n d e r  A r t l c i e  10  c o v e r i n g  " a i l  m a t t e r s  
., - 

f a l l i n a  w i t n i n  t h e  C h e r i o r  . 12 fac:,  t h e  G e n e r a l  Assembly  h a s  

j e e n  d e a l i n g  x i t h  t h e  l e g a l i t y  of  z a c l e a r  weapons s i n c e  i t s  f i r s t  

s e s s i o n . 3 "  The r e q u e s t  r a i s e s  b o t h  t h e  j u s  ad b e l l u m  q u e s t i o n  

of  t h e  t h r e a t  o r  u s e  o f  f o r c e  ( h r r i c l e s  2 ( 4 )  and  51 of  t h e  

C h a r t e r ) ,  a s  w e l l  a s  t h a t  o f  t h e  j u s  in b e l l u  r e l a t i n g  t o  c e r t a i n  

u e a p o n s  o f  mess d e s t r u c t i o n .  A n s v e r i n g  t h e  r e q u e s t  by  t h e  C o u r t  

u o u l d  e n l i g h t e n  t h e  G e n e r a l  Assembly  on t h e  l e g a l  c o n t e x t  i n  

u h i c h  i t s  a c t i v i t i e s  a r e  c a r r i e d  o u t .  A s t a t e m e n t  by  t h e  C o u r t  on 

t h e  l e g a l i t y  o f  t h e  t h r e a t  o r  u s e  of  n u c l e a r  weapons  u n d e r  

i n t e r n a t i o n a l  law c a n n o t  f a i l  t c  have  a  p o s i t i v e  e f f e c t  on t h e  

l o n g - s t a n d i n g  n e g o t i s t i o n s  i n  t h e  U n i t e d  N a t i o n s  and  e l s e w h e r e ,  

2' Written szaiement of G e r m y ,  para .  2  a: p .  4 .  

28  Writcen statement of the United Kiwdorn, para.  2.26. at  p .  11. 

Z 8  I.C. J. Reports 1950, p .  65 a t  p .  71; and I.C. J. Reports 1951, p.  15 
a: p .  19. 

30 Resoluticn no. 1(I) of 24 January, 1946. 
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a t  l e a s t  by  r e d u c i n g  t h e  s cope  of  a  l e g a l  c b n t r o v e r s y  

4.  Would an a d v i s o r y  o p i n i o n  on t h e  q u e s t i o n  p u t  t o  t h e  Cour t  

have a n e f a r i o u s  e f f e c t  on t h e  ongo ing  d i s a r n a n e n t  e f f o r t s ? :  

2 2 .  I t  h a s  been a rgued  t h a t  a  judgment on t h e  l e g a l i t y  of 

n u c l e a r  weapons might j e o p a r d i z e  t h e  o p e r a t i o n  of  t h e  Non-Pro l i f -  

e r a t i o n  T r e a t y  i n  ~ a r t i c u l a r , ~ ~  and t h e  ongo ing  n e g o t i a t i o n s  on 

n u c l e a r  d i sa rmament  i n  g e n e r a l . 3 2  T h i s ,  i t  is s u b m i t t e d ,  is 

p u r e  c o n j e c t u r e .  A pronouncement  by t h e  C o u r t  on t h e  s u b j e c t  is 

i n  no way i n c o m p a t i b l e  w i t h  t h e  p u r s u i t  o f  n e g o t i a t i o n s ,  espe-  

c i a l l y  i f  t h e y  were t o  b e  conduc ted  i n  t h e  l i g h t  o f  an  a u t h o r i t a -  

t i v e  d e c l a r a t i o n  on t h e  i s s u e s  i n v o l v e d .  C o n f i r m i n g  t h e  i l l e g a l -  

i t y  of t h e  t h r e a t  o r  u s e  of n u c l e a r  weapons by an a u t h o r i t a t i v e  

s t a t e m e n t  of  t h e  Cour t  would p l a y  a major  r o l e  i n  c l a r i f y i n g  t h e  

law and t h u s ,  b r i n g i n g  a  p r o l o n g e d  d e b a t e  t o  a  c l o s e .  T h e r e f o r e ,  

such  a  pronouncement canno t  herm t h e  ongoing  n e g o t i a t i o n s  on 

n u c l e a r  disarmament  i n  z e n e r a l .  

2 3 .  ûn  :ne c o n t r a z ï ,  mrsz r r o b e b l y ,  a  pronouncement  by  t h e  Cour t  

ï o c l d  f a c i l i t e t e  t h e  i n p ? e m e n t s t i o n  of !.:ticle V I  o f  t h e  Non- 

? t o ? l f e r a z i o n  Trea:y uh lck  p r o v i l e s  t h a t  t h e  p a r t i e s  shou ld  

" 2 u r s u e  n e g o t i a t i o n s  i n  good P a i t h  on e f f e c t i v e  measu res  r e l a t i n g  

t o  c e s s a t i o n  of t h e  n u c l e a r  s r n s  :%ce . . .  and t o  nuc lea :  d i sa rma-  

nen:, and on a  t r e s t ï  on g ~ n e r a l  and comple te  d i sa rmament  under  

s t r i c t  and e f f e c t i v e  i 2 t e r n a : i o n a l  contra?." 

I I .  1s t h e r e  a G e n e r a l  P r o h i b i t i o n  on t h e  T h r e a t  o r  Use 

of  Nuclear  Heapons i n  G e n e r a l  I n t e r n a t i o n a l  Law? 

3 4 .  Hoving t o  t h e  s u b s r a z c e  o f  zke ques:ion, i t  h a s  been a rgued  

31 Written statement of the Netherlands, para. 11, a t  P. 4 

32 Written statenents of the United Xddom, para. 2.27, a t  p.  11 and 
Faras. 2.41  f., a: ?P.  18 f . ;  United States ,  pp. 5 f ;  Germany, para. 2 a t  p. 5 
and Finland, p .  1. 



t h a t  i n t e r n a t i o n a l  l aw d o e s  n o t  c o n t a i n  a  g è n e r a l  p r o h i b i t i o n  on 

t h e  u s e  o f  n u c l e a r  weapons  per se, t h a t  no  t r e a t y  o r  o t h e r  

b i n d i n g  i n s t r u m e n t  s p e c i f i c a l l y  p r o h i b i t s  t h e  u s e  o f  n u c l e a :  

weapons  i n  a l1  c i r c u m s t a n c e s , ~ ~  a n d  t h a t  S t a t e  p r a c t i c e  demon- 

s t r a t e s  t h a t  t h e i r  t h r e a t  o r  u s e  i s  n o t  deemed t o  b e  g e n e r a l l y  

u n l a w f u l . 3 '  I t  was s u g g e s t e d  t h a t  t h e  e x i s t e n c e  o f  s e v e r a l  

t r e a t i e s  on t h e  p r o h i b i t i o n  o f  u s e  i n  c e r t a i n  g e o g r a p h i c  r e g i o n s ,  

n o n - p r o l i f e r a t i o n ,  m a n u f a c t u r i n g  o r  t e s t i n g  o f  n u c l e a r  weapons  

p r o v e s  t h a t  t h e r e  is  n o  g l o b a l  p r o h i b i t i o n  on t h e  a c q u i s i t i o n  o r  

u s e  o f  n u c l e a r  weapons  per se, as  t h e s e  t r e a t i e s  a r e  p r e m i s s e d  on 

t h e  l a w f u l  e x i s t e n c e  o f  n u c l e a r  w e a p o n s  a n d  t h e i r  p o s s e s s i o n  by 

S t a t e s  i n  g e n e r a l . 3 5  

2 5 .  T h i s  u n d e r s t a n d i n g  o f  t h e  r o l e  a n d  t h e  c u m u l a t i v e  legal  

s i g n i f i c a n c e  o f  t h e  i n s t r u m e n t s  w h i c h  p r o h i b i t  n u c l e a r  w e a p o n s ,  

e a c h  i n  a c e r t a i n  d o n a i n  o r  a  c e r t a i n  a r e a ,  is e r r o n e o u s  f o r  t u o  

r e a s o n s .  I n  t h e  f i r s t  p l a c e ,  t h e  e x i s t e n c e  o f  n u m e r o u s  t r e a t i e s  

e a c h  p r o h i b i t i n g  a  s p e c i f i c  a s p e c t  o r  u s e  o f  n u c l e a r  weapons  

b e a r s  ï i t n e s s  t o  t h e  e n e r g e n c e  o f  a  c o m p r e h e n s i v e  l e g a l  

: roh lb i : ion  r a t h e r  t h a n  t h e  r s v e r s e . 3 e  

2 5 .  S e c o n d l y ,  t h e  f a c t  tnat t h e r e  is  no g e n e r a l  p r o h i b i t i o n  on 

i h e  a c q u i s i t i o n  o r  d e t e n t i o n  O: n u c l e a r  ï e a p o n s  is a  s e p a r a t e  

33 Written statements of Russia. p .  5, United Kingdom, para .  1 .4 ,  a t  p .  
2 and para .  3 . 5 ,  a t  p .  22: United S t a t e s ,  pp. 2 ,  8  and 20; France, paras .  13 
a1  p .  24, 3 1 a t p .  45 u.c! 73 a r  p .  53; and I t a l y ,  p.  1. 

34 Written statement of the United S t a t e s ,  pp. 2  and 9  

35 Written statements of h s s i a ,  pp. 6 f.; and United S t a t e s ,  pp. 10- 
14. 

J e  They a r e  the  P z t a r c t i c  Treaty of 1959, United Nations, Treaty 
Series, Vol. 402, p .  71; Treaty 3anning Nuclear Weapons T e s t s  in t h e  Atmo- 
sphere, in Outer Space and mie: Water of 1963, op. r i t . ,  Vol. 480; Trea ty  on 
P r inc ip le s  Goveming the Ac t iv i t i e s  of S t a t e s  in the  FAploration and Use of 
Outer Space, including the noon and Other C e l e s t i a l  Bodies of 1967, op. r i t . ,  
Vol. 601, p .  205; Treaiy f o r  the  Prohib i t ion  of Nuclear Weapons in Latin 
America of 1967 (Treaty of T l a t e l o l c o ) ,  op. ri t . ,  Vol. 634, p .  326; Trea ty  on 
the  Prohib i t ion  of the  hplacement  of Nuclear Weapons and Other Weapons of 
HESS Destruction on the  Sea-Bed and Ocean Floor and the  Subsoil  Thereof of 
1971, op. ci t . ,  Vol. 995, p .  115; South P a c i f i c  Nuclear Free  Zone Trea tv  of 
1985 (Treaty of Rarotonga), 24 I . L . X . ,  1440 (1985); and t h e  African Nuclear- 
Weapon-Free Zone Treaty of 1995. 



q u e s t i o n  f r o m ,  and w i t h o u t  p r e j u d i c e  t o n  t h e  q u e s t i o n  o f  t h e i r  

u s e  o r  t h r e a t  t h e r e o f .  

2 7 .  The g e n e r a l  s i g n i f i c a n c e  o f  t h e s e  p a r t i a l  e f f o r t s  t o  ban o r  

o u t l a w  d i f f e r e n t  a s p e c t s  o f  n u c l e a r  weapons  h a s  t o  b e  a s s e s s e d  i n  

t h e  l i g h t  o f  t h e  r e l e v a n t  r e s o l u t i o n s  o f  t h e  G e n e r a l  Assembly  o f  

t h e  U n i t e d  N a t i o n s  w h i c h  a r e  t h e  c l e a r e s t  i n d i c a t i o n s  o f  t h e  

opinio juris o f  t h e  i n t e r n a t i o n a l  c o n m u n i t y  on t h e  s u b j e c t .  

28 .  G e n e r a l  Assembly  r e s o l u t i o n  n o .  1653 (XVI) o f  2 4  November, 

1 9 6 1  e n t i t l e d  " D e c l a r a t i o n  on t h e  P r o h i b i t i o n  o f  t h e  U s e  of  

N u c l e a r  and  T h e r m o - n u c l e a r  Weapons" r e a d s  as a p r o h i b i t i o n  de 

lege l a t a  o f  n u c l e a r  w e a p ~ n s . ~ ~  I t  s t a t e s  t h a t  " [ t l h e  u s e  o f  

n u c l e a r  . . .  weapons  is c o n t r a r y  t o  t h e  s p i r i t ,  l e t t e r  a n d  aims o f  

t h e  U n i t e d  N a t i o n s  a n d ,  as s u c h ,  a d i r e c t  v i o l a t i o n  o f  t h e  

C h a r t e r  o f  t h e  U n i t e d  N a t i 0 n s " . 3 ~  The r e s o l u t i o n  g o e s  on  t o  add 

t h a t  " [ a l n y  S t a t e  u s i n g  n u c l e a r  . . .  v e a p o n s  is t o  b e  c o n s i d e r e d  

as . . .  a c t i n g  c o n t r a r y  t o  t h e  l a w s  of  h u m a n i t y  and  as  c o m m i t t i n g  

a  c r i m e  a g a i n s t  mankind and c i v i l i ~ a t i o n . " ~ e  

2 5 .  E q u a l l y ,  r e s o l u t i o n  7936 (1X'iII) o f  29 November,  1972  on t h e  - 
Hon-Use o f  F o r c e  i n  I n t e r n a c i o n a l  n e l a t i o n s  and P e r m a n e n t  P r o h i -  
;;:; >; - -on  o f  t h e  Use of  N u c l e c r  U e a p c n s ,  e n s n c i e t e s  " t h e  p e r m a n e n t  

p r o h i b i t i o n  o f  t h e  u s e  o f  n u c i e a z  x e a p o n s " . 4 0  

3 0 .  T h e s e  two r e s o l u t i c n s  h e v e  b e e n  f o l l o w e d ,  a l m o s t  a n n u a l l y ,  

37 Its preamhle statts t h a t :  

" the  use of weapons of nass des t ruc t ion ,  causing m e c e s s a z z  human 
su f fe r ing ,  vas i n  the p a s t  prohihi:&, a s  being contrary  t o  t h e  laws of 
humanity and t o  the p r i n c i e l e s  of in te rna t iona l  law, by in te rna t iona l  
dec la ra t ions  and b i n d b g  agreements, such a s  t h e  Declarat ion of S t .  
?etersburg of 1868, the Declarat ion of the Brussels  Conference of 1874, 
the Conventions of the Hague Peace Conferences of 1899 and 1907, and the 
Geneva Protocol of 1925, t o  ï h i c h  the  m j o r i t y  of na t ions  a r e  still 
parcies". 

3e ? a r m a p h  1 ( a )  



by o t h e r s  r e i t e r a t i n g  t h e  i l l e g a l i t y  o f  n u c l e a r  w e a p o n s ,  e . g .  

r e s o l u t i o n s  3 3 / 7 1  8 ,  35 /152  D, 36/92 1; 45 /59  B ,  4 6 / 3 7  D, 47 /56  C 

and 4 8 / 7 6  B .  

3 1 .  I t  h a s  b e e n  a r g u e d ,  h o w e v e r .  t h a t  t h e  l i n k  b e t w e e n  t h e  

a s s e r t i o n  o f  t h e  i l l e g a l i t y  o f  n u c l e a r  weapons  i n  p a r a g r a p h  1 o f  

r e s o l u t i o n  1 6 5 3  ( X V I ) ,  a n d  t h e  r e q u e s t  i n  t h e  same  r e s o l u t i o n  

a d d r e s s e d  t o  t h e  S e c r e t a r y - G e n e r a l  o f  t h e  U n i t e d  N a t i o n s  t o  

c o n s u l t  w i t h  Hember S t a t e s  a b o u t  t h e  c o n c l u s i o n  o f  a c o n v e n t i o n  

t o  p r o h i b i t  t h e  u s e  o f  n u c l e a r  weapons ,  ra ises  t h e  q u e s t i o n  

w h e t h e r  t h o s e  S t a t e s  w h i c h  v o t e d  i n  f a v o u r  o f  t h e  r e s o l u t i o n  

r e g a r d e d  t h e  u s e  o f  n u c l e a r  w e a p o n s  as  u n l a w f u l  i n  t h e  a b s e n c e  o f  

s u c h  a c o n v e n t i o n .  T h i s ,  it was s u g g e s t e d .  c a s t e d  d o u b t s  o n , t h e  

e x t e n t  t o  w h i c h  t h o s e  S t a t e s .  w h i c h  v o t e d  i n  f a v o u r  o f  t h e  

r e s o l u t i o n s ,  saw them as c o n t a i n i n g  s t a t e m e n t s  d e  lege l a t a  a b o u t .  

t h e  l e g a l i t y  o f  t h e  u s e  o f  n u c l e a r  w e a p o n s . 4 1  

3 2 .  The  v o t e  on a  r e s o l u t i o n  c a l l i n g ,  inter - a l i a ,  f o r  t h e  

c o n c l u s i o n  o f  a  c o n v e n t i o n  p r o h i b i t i n 2  t h e  u s e  o f  n u c l e a r  weapons  

c a n n o t  b e  c o n s t r u e d  a s  e n e g a t i o n  o f  t h e  e x i s t e n c e  o f  s u c h  a  

S r o h i b i t i o n  u n d e r  g e n e r z l  i n c e z n a t i o n a l  i a w .  O t h e r w i s e ,  t h e  

c o n c l u s i o n  o f  a n y  c o d i f i c a t i o n  c o n v e n i i o n  would b e a r  t h e  n e g a t i o n  

c f  t h e  p r i o r  e x i s t e n c e  o f  t h e  r u l e s  i t  c o d i f i e s .  S u c h  a  c o n v e n -  
A.' Lion is u s e f u l  i n  s p i t e  o f  t h e  ? r i o r  e x i s t e n c e  o f  t h e  r u l e s ,  

b e c a u s e  i t  p u r p o r t s  t o  e l i m i n a t e  o r  r e d u c e  t h e  c o n t r o v e r s i e s  o v e r  

:ne;: e x i s t e n c e  and e x a c t  i n t e r 2 r e : a t i o n  a s  r u l e s  o f  g e n e r a l  

i n t e r n a t i o n a l  ? a u .  

33 .  I n  a d d i t i o n ,  t h e  S t a t e s  w h i c h  have  v o t e d  i n  f a v o u r  o f  

r e s o l u t i o n  1653  (XVI) c a l l i n g .  inrer e ? l a ,  f o r  t h e  c o n c l u s i o n  o f  

t h e  c o n v e n t i o n  a r e  l e r g e l y  t n o s e  who have  v o t e d  f o r  r e s o l u t i o n s  

d e c l a r i n g  t h a t  n u c l e a r  wer " : r ] e s o l u t e l y ,  u n c o n d i t i o n a l l y  and  f o r  

a l 1  t i m e  c o n d e m n r e d j  . . .  e s  b e i n g  c o n t r a r y  t o  human c o n s c i e n c e  

and r e a s o n ,  a s  t h e  most  m o n s t r o u s  c r i m e  a g a i n s t  p e o p l e s  and  a s  a 

v i o l a t i o n  o f  t h e  f o r e m o s t  human r i g h t  - t h e  r i g h t  t o  l i f e " , 4 2  

4 1  Written statement of the  United Kmgdom, para .  3.28, p .  34. 

4 2  General Assembly resolu t ion  no. 38/75 B of 15  December, 1983. 
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t h a t  t h e  u s e  of  n u c l e a r  weapons  would be- a v i o l a t i o n  o f  t h e  

C h a r t e r  o f  t h e  U n i t e d  N a t i o n s  and  a  c r i m e  a g a i n s t  huma nit^,^^ 

and t h a t  n u c l e a r  v e a p o n s  p o s e  t h e  g r e a t e s t  d a n g e r  t o  mank ind  and  

t o  t h e  s u r v i v a l  o f  c i v i l i z a t i o n . 4 4  

3 4 .  I t  h a s  b e e n  a r g u e d  t h a t  G e n e r a l  Assembly  r e s o l u t i o n s  on 

n u c l e a r  weapons  w e r e  n o t  b i n d i n g  i n  t h e m s e l v e ~ ~ ~  a n d  d i d  n o t  

o f f e r  b i n d i n g  i n t e r p r e t a t i o n s  o f  t h e  U n i t e d  N a t i o n s  C h a r t e r . q e  

I t  v a s  h e l d  t h a t  t h e  r e s o l u t i o n s  w e r e  n o t  a c c e p t e d  b y  a m a j o r i t y  

of  t h e  n u c l e a r  weapon S t a t e s .  I t  was a l s o  c l a i m e d  t h a t  s u c h  

r e s o l u t i o n s  would o n l y  b e  d e c l a r a t o r y  of  t h e  e x i s t e n c e  o f  p r i n c i -  

p l e s  o f  c u s t o m a r y  i n t e r n a t i o n a l  law t o  t h e  e x t e n t  t h a t  s u c h  

p r i n c i p l e s  had b e e n  r e c o g n i z e d  b y  t h e  i n t e r n a t i o n a l  communi ty ,  

i n c l u d i n g  t h e  S t a t e s  "mos t  d i r e c t l y  a f f e c t e d " . 4 7  T h e  q u e s t i o n  

o f  t h e  v o t i n g  r e s u l t s  is  r a i s e d  i n  o r d e r  t o  p r o v e  t h a t  t h e . '  

r e s o l u t i o n s  were  no: b i n d i n g  and  t o  m i n i m i z e  t h e i r  v a 1 u e . d e  

35 .  The r e s o l u t i o n s  c f  t h e  G e n e r a l  Assembly  a r e  a n  i m p o r t a n t  

c o n p o n e n t  i n  t h e  t h i c k e n i n g  l e g a l  n e t v o r k  on t h e  p r o h i b i t i o n  o f  
T.. ' n u c l e a r  v e a p o n s  pe: s e .  IL r s  i n p o r f a n t ,  t h e r e f o r e ,  t o  a d d r e s s  

.. L n e  i s s u e  c f  t h e i r  l e g a l  s i g n i ? i c a n c e .  Though f o r m a l l y  n o s t  

G e n e r a l  Assembly  r e s o l u c i o n s  a c i d r e s s e d  :O Kember S t a t e s  a r e  mere 

r e c o m m e n d a t i o n s ,  d e p e n d i n g  07 t h e i r  c o n t e n t s  and t h e  c i r c u m s t a n c -  

e s  of  t h e i r  a d o p t i o n ,  t h e y  c a n  S e a i  g r e e t e r  l e g a l  s i g n i f i c a n c e .  

T h u s ,  t h e  C o u r t  i n  i t s  a d - ~ i s o r - ~  o ? i , i o n  on Namibia d e c l a r e d  t h a t :  

. . :r vould r;o: be correcr  cc u s m e  :.na:, because the  General Assembly is 

4 3  ilesolutions nos. 1653 (Xi?>,  33/71 5, 34/83 G, 35/152 D and 36/92 1 
45/50 B. 06/37 D, 47/56 L er,d 08/76 3. 

4 4  Paragraph 47 of the T-ha: Document of the F i r s t  Spec ia l  Session on 
D i s r m e n t  of the General 2ssenbl-i of 1978. 

4 Written sratemen:~ of Che ünited ?kgdom, para.  3.27,  at  p. 33; 
Unite? S t a t e s ,  pp. 18 f . ;  = .  c a .  22 at p .  34. 

4 6  Written scatement of Russia. P .  8 

4 7  Written statement of the  United S t a t e s ,  pp. 18 f .  See a l s o  wri t ten  
statement of the United Kingdom, para .  3 .27 ,  a t  p.  33. 

4e Written statement of I t a l ~ ,  ?P. 1 f 



in principle vested with recommendatory pouers. it is debmred from 
adopting, in spec i f ic  cases within the frmeuork of its conpetence, 
resolutions which make deterninations or have operative design."49 

They can  a l s o  i n t e r a c t  w i t h  t h e  r u l e s  of  g e n e r a l  i n t e r n a t i o n a l  

law by hav ing  a  d e c l a r a t o r y ,  c r y s t a l l i z i n g  o r  g e n e r a t i n g  e f f e c t  

on them. 50 

3 6 .  A s  f o r  Gene ra l  Assembly r e s o l u t i o n s  on n u c l e a r  veapons ,  t h e y  

shou ld  be c o n s i d e r e d  a s  d e c l a r a t o r y  of norms of g e n e r a l  i n t e r n a -  

t i o n a l  law because  t h e y  r e v e a l  t h e  i l l e g a l i t y  of  n u c l e a r  weapons 

i n  t h e  l i g h t  of t h e  C h a r t e r  and o t h e r  r u l e s  of g e n e r a l  i n t e r n a -  

t i o n a l  law. The re  a r e  a  number of f a c t o r s  v h i c h  enhance  t h e i r  

l e g a l  s i g n i f i c a n c e .  The r e s o l u t i o n s  a r e  d r a f t e d  i n  p r e c i s e  l e g a l  

l anguage ,  and mos t ly  make d e t e r m i n a t i o n s  of f a c t  and  l a u . J L  The 

v o t i n g  p a t t e r n s  of t h o s e  r e s o l u t i o n s  d e m o n s t r a t e  a  h i g h  and 

c o n s i s t e n t  s u p p o r t  from t h e  membership of t h e  U n i t e d  N a t i o n s .  

Such an accumula t ion  of r e s o l u t i o n s  can g e n e r a t e ,  and r e s u l t  i n  

t h e  f o r m a t i o n  O: a r u l e  of cus tomary  i n t e r n a t i o n a l   la^.^* I t  

d o m o n s t r a t e s  c o n t i n u i t y  and e i s t i n g u i s h e s  t h o s e  r e s o l u t i o n s  a s  

hav ing  s t a b l e  s u ? p c r t .  I t  e q u e l l y  i n p r e s s e s  t h e  impor t ance  which 

S t a t e s  a t t a c h  :O them.53  R e p e t i I i o n  cf  t h e  r e s o l n t i o n s  a l s o  

î n s ï e r s  t h e  o b j s c t i o n  r h a t  o r e s o l ü t i o n  may h a v s  o n l y  been 

4 s  I.C.J. Re-~orts 1972, p .  16, pms. 105 a t  p.  50 

See ABI-SAAB, Georges: La coutume dans tous ses  é t a t s  ou l e  dilemme 
du développment du dro i t  L~terna t iona l  général dans un monde éc la té ,  in Essays 
in Honour of Roberto .&O, Dott. A .  Giuffrè cditore,  Uilano. 1987, P .  56: 

.. . il e s t  possible de d i r e  qu.a l 'heure actuelle l a  t r è s  grande majorité 
de l a  doctrine es t  d .av is  que l e s  r ~ s o l u t i o n s  normatives de 1.Assemblée 
générale peuvent s s c i t e r  l e s  mêmes modes d.interaction avec l a  coutume 
que ceux que l a  Cour a  i den t i f i é  p a r  rapport aux t r a i t é s  de  c d i f i c a -  
t ion.  c'est-à-dire qu 'e l les  peuvent prcduire l e s  mêmes e f f e t s  potentiels 
que ceux-ci, déclaratoires ,  c r i s t a l l i s a n t s  ou générateurs de règles 
coutumières." 

5: - :or example see the ienguago of General Pssenbly resolution no. 
38/75 3  of 15 Decenber, 1983 quoted above, mpra,  para. 33 at p.  13. 

5 2  Judge Tanaka.  dissent^ op-bion, South West Africa, Second Phase, 
Judment, I . C . J .  Reports 1966, p. ô a t  p .  291. 

Cf., SLOAN, Blaine: Ceneral Assenbly Resolutions R e v i s i t d  (Forty 
Years Later) ,  58 B. Y. I.L., p .  132 (1987). 



. . 
a d o p t e d  t o  p l e a s e  a  t e m p o r a r y  m a j o r i t y  l n  a c e r t a i n  s i t u a -  

t i o n . J d  T h e r e  is a l s o  a  s t r o n g  m o r a l  e l e m e n t  i n  t h e  r e s o l u t i o n s  

w h i c h  r e n d e r s  c o n t r a r y  p r a c t i c e  i n c r e a s i n g l y  o f  d o u b t f u l  

l e g a l i t y .  

3 7 .  A s  f o r  t h e  c l a i m  t h a t  G e n e r a l  Assembly  r e s o l u t i o n s  on 

n u c l e a r  weapons  were  n o t  d e c l a r a t o r y  o f  a n  e x i s t i n g  cus tom 

b e c a u s e  t h e  n u c l e a r - p o u e r s ,  b e i n g  " t h e  m o s t  d i r e c t l y  a f f e c t e d  

S t a t e s "  h a v e  v o t e d  a g a i n s t  them,  i t  is o b v i o u s l y  a n  a r g u m e n t  

w o r t h y  o f  c o n s i d e r a t i o n ,  b a s e d  on some t r u t h ,  b u t  n o t  t h e  whole  

t r u t h .  F o r  n o t  o n l y  n u c l e a r  p o w e r s  b u t  a l 1  S t a t e s  o f  t h e  w o r l d  

a r e  " m o s t  d i r e c t l y  a f f e c t e d " ,  as  p o t e n t i a l  r e c i p i e n t s  o f  n u c l e a r  

w r a t h ,  b y  t h e  i s s u e  of  t h r s a t  o r  u s e  of n u c l e a r  w e a p o n s  u,nder 

i n t e r n a t i o n a l  l a w .  

38. The n u c l e a r  S t a t e s  c a n  p e r h a p s  d e l a y ,  b u t  c a n n o t  d e f i n i t e l y  

s e t  o b s t a c l e  t o  t h e  e n e r g e n c e  and  c o n s o l i d a t i o n  o f  a n  o p i n i o  

juris u n d e r l y i n g  a g e n e r s l  r u l e  of  i n t e r n a t i o n a l  law t o  t h e  

e f f e c t  o f  t h e  i l l e g a l i t ~  o f  t h e  t h z e e t  o r  u s e  o f  n u c l e s r  weapons  

?e-- se, r n  s n y  c ~ r ~ u m s ~ a ~ c e .  

S u c  e v e n  i f  She C o u r t  cornes K O  t h e  c o n c l u s i o n  t h a t  , s u c h  a 

r c l e  h a s  n o t  y e t  r e a c n e c  r h e  c ? t i s a t e  s t a g e  o f  c o n s o l i d a t i o n ,  and 

t h a t  t h e  t n r e e t  c r  u s e  of  n u c l e ~ :  ï e a ? o n s  is n o t  p r o h i b i t e d  per 
. . .  

se; t h e i r  u s e  v o u l d  s t i l l  b e  p r o f i r û i t e c !  i n  a n y  c i r c u m s t a n c e  , by 

t e  effecrs, u n d e r  t h e  g e n e r e l  u s  o f  t h e  l a w  o f  armed 

c o n f  l i c t .  

I I I .  The T h r e a t  o r  Use o f  N u c l e a r  Weapons i n  any C i r c u m s t a n c e  

is C o n t r a r y  t o  t h e  Laws o f  Arned C o n f l i c t  

3 3 .  A 1 1  t h r e s t  o r  250 cf :-:ce, i n c l u d i n g  b y  n u c l e a r  w e a p o n s ,  is 

p r o h i b i t e d  u n d e r  Article 2 : G )  o f  :ne C h a r t e r ,  w h i c h  p r o v i d e s  o n l y  

cvo e x c e p t i o n s  t o  t h i s  g e n e r a l  p r o h i b i t i o n  o f  t h e  t h r e a t  o r  u s e  

o f  f o r c e ,  namely  s e ! ? - d e f e n z e  i n  a c c c r d a n c e  w i t h  Ar t i c le  51 o f  

Jd  Cf. ,  10c. cit. 



t h e  C h a r t e r  and enforcement  a c t i o n s  unde r  A r t i c l e  42  of t h e  

C h a r t e r .  

4 0 .  A s  f o r  en fo rcemen t  a c t i o n ,  i n  s u c h  c a s e s  where i t  deems i t  

n e c e s s a r y  t o  a p p l y  m i l i t a r y  f o r c e  t o  " m a i n t a i n  o r  r e s t o r e  i n t e r -  

n a t i o n a l  p e a c e  and s e c u r i t y " ,  i t  is u n i n a g i n a b l e  t h a t  t h e  S e c u r i -  

t y  C o u n c i l  would r e s o r t  t o  o r  a u t h o r i z e  t h e  u s e  of  n u c l e a r  

weapons w i t h  t h e i r  v i d e  r a n g i n g  d i s a s t r o u s  e f f e c t s ;  t h a t  which 

would s u r e l y  immensely a g g r a v a t e  any  t h r e a t  t o  o r  b r e a c h  of 

p e a c e ,  r a t h e r  t h a n  r e s t o r e  i n t e r n a t i o n a l  peace  and s e c u r i t y .  

4 1 .  A s  t o  t h e  o t h e r  and more i m p o r t a n t  e x c e p t i o n  t o  t h e  p r o h i b i -  

t i o n  of t h e  u s e  of f o r c e ,  a s  i t  is n o t  s u b j e c t  t o  a  p r i o r  d a c i -  

s i o n  by t h e  S e c u r i t y  C o u n c i l ,  i t  h a s  been a rgued  t h a t  t h e  ques-  

t i o n s  p u t  t o  t h e  Cour t  by t h e  G e n e r a l  Assembly and t h e  World.. 

H e a l t h  Assembly do n o t  "draw a  d i s t i n c t i o n  between t h e  u s e - o f -  

n u c l e a r  weapons by t h e  a g g r e s s o r  and t h e  u s e  of s u c h  weapons i n  

s e l f - d e f e n c e " . J J  and :ha: g e n a r a l  i n t e r n a t i o n a l  law d o e s  n o t  

s p e c i f i c a l l y  p r o h i b i t  t h e  t h r e a t  o r  u s e  of n u c l e a r  weapons i n  

s e l f - d e f e n c e . s e  I L  22s a l s o  c l a imed  t h a t  i t  would be e n t i r e l y  
. . . . e z ~ i t r a r y  t o  e x c l u c e  ex hy?othrs l '  t h e  r i g h t  of a  S t a t e  t o  r e l y  on 

n u c l e a r  veapons  a s  a  means of d e f e n c e  a g a i n s t  a  c o n v e n t i o n a l  

a t c a c k ,  and tna: t n e r r  cac  Se 2s e s s y  a s s u n p t i o n  t h a t  t h e  o s e  of 

n u c l e a z  ueapons  can n e v e r  be j u s r i f i e d  i n  r e s p o n s e  t o  a  conven- 

t i o n a l  a t t a c k  on t n e  b a s i s  of t h e  " d i s p r o p o r t i o n "  between t h e  

t u s ,  because  wha: m a t t e r e d  v a s  t n e  r e s u l t  t o  be a c h i e v e d  by t h e  

" d e f e n s i v e "  a c t i o n  and n o t  t h e  f o r m s ,  s u b s t a n c e  and s t r e n g t h  of 

t h e  a c t i o n  i t s e l f .  Ii v a s ,  t n u s ,  SuggeSted t h a t  t h e  q u e s t i o n  t o  

be posed v a s  u h e t h e r ,  i n  :ne a c c u a l  c i r c u m s t a n c e s  of an a t t a c k ,  

:ne u se  of a  p a r t i c u l a r  n u c l a a r  ueapon v a s  n e c e s s a r y  i n  o r d e r  t o  

de fend  t h e  v i cz im S ~ a : e ? = ~  I t  u a s  f i n a l l y  c l a imed  t h a t  t h e  

p o s s i b i l i t y  of u s i n g  n u c h a r  ï e e p o n s  i n  s e l f - d e f e n c e  found 

3s Written statenecz sf missia, p. 5 

- Written statemen: of :rance, para. 18 a t  p. 30. 

s7 Written statemen: of the United Kingdom, para. 3.36, a t  p.  37 and 
para. 3.40, a t  p.  38; see aLso written statement of France, para. 17 a t  pp. 28 
f .  



c o n f i r m a t i o n  i n  S e c u r i t y  C o u n c i l  r e s o l u t i o n  n o .  984 ( 1 9 9 5 ) ,  and 

p a r t i c u l a r l y  i n  i t s  preamble  u h i c h  r e f e r s  o n l y  t o  " a n y  a g g r e s -  

s i o n "  w i t h  t h e  u s e  of  n u c l e a r  weapons a s  " e n d a n g e r i n g  i n t e r n a -  

t i o n a l  p e a c e  and s e c u r i t y "  " i n  a c c o r d a n c e  u i t h  t h e  r e l e v a n t  

p r o v i s i o n s  of  t h e  C h a r t e r  of t h e  Un i t ed  N a t i o n s " .  

4 2 .  By c o n t e s t i n g  t h e  l e g a l i t y  of t h e  t h r e a t  o r  u s e  of n u c l e a r  

veapons ,  even i n  s e l f - d e f e n c e ,  i t  is n o t  s u g g e s t e d  t h a t  t h e  

c u c l e a r  p o u e r s  c a n n o t  u s e  f o r c e  i n  s e l f - d e f e n c e .  I t  is s i m p l y  

s u b m i t t e d  t h a t  t h e  u s e  of f o r c e ,  even i n  s e l f - d e f e n c e .  h a s  t o  

conform w i t h  t h e  r u l e s  of t h e  jus in b e l l o ,  and t h a t  n u c l e a r  

veapons  by t h e i r  v e r y  n a t u r e  and  i n e v i t a b l e  e f f e c t s  f a 1 1  f o u 1  

w i t h  t h e s e  r u l e s ,  u h i c h  a r e  of a b s o l u t e  n a t u r e  and  d o  n o t  p e r m i t  

t h e i r  s e t t i n g  a s i d e  even i n  r e t a l i a t i o n  i n  t h e  form of b e l l i g e r -  

e n t  r e p r i s a l s .  Thus ,  even i f  t h e  S t a t e  o r  S t a t e s  e x e r c i s i n g  s e l f -  

d e f e n c e  u e r e  a t t a c k e d  by n u c l e a r  weapons t h i s  d o e s  n o t  mean t h a t  

t h e y  may respond by n u c l e a r  weapons.  

4 3 .  X e p r i s e l s  a r e  p r o h i b i t e d  a g a i n s t  p r o t e c t e d  p e r s o n s  and'  

a b j e c t s  a c c o r d i n g  t a  :?.e Ceneve C o n v e n t i o n s  of 1949 and t h e i r  

o d e i t i o n a l  Pro :ocols .  T 5 . i ~  p r o h l 5 l t i o n  of : e p r i s a l  is a b s o l u t e  

and a p p l i e s  t o  t n e  u s e  of a l 1  uezpons .  Sn c o n s e s u e n c e ,  t h e  

?ro:ecced p e r s o n s  and oo:ects  cen 7eve: btcome t a r g e t s  o f  any 

a t t a c k ,  i n c l u d i n g  n u c l e a r  a t t a c k i .  The 2:ovis ions  of  t h e  Conven- 

t i o n s  and t h e  P r o t o c o l s  c a r r y i n g  this p r o h i b i t i o n  o f  r e p r i s a l s  

a g a i n s t  p z o t e c t e d  p e r s o n s  znd o b j e c t s  a r e  c o n s i d e r e d  d e c l a r a t o r y  

c f  cus tomary  l a w . 5 a  

4 4 .  Moreover ,  p a r a g ï a p h  j of A:ric?e 60 of t h e  Vienna Conven- 

: ions  on t h e  Lau of T r e a t i e s  of 196958 and 198660 p r o v i d e s  

58 Cf. FIONZITIII, f i a t a l i ~ o :  Ti5e Law of  Naval Warfa-e, ed. by N. 
aonzit:i, Ha-:linus Nijhoff ?uolishers,  1988, p .  47. 

5 9  Viema Convention on tne Lau of Troaties.  Concluded a t  Viema on 23 
May 1969. Enter& h t o  force on 27 Januery 1980. United Nations, Treaty 
Series, Vol. 1155, p.  331. 

6 0  Viema Convention on the Law of Treat ies  Betueen S ta t e s  and Interna- 
t iona l  Organizations or Betueen internat ional  Organizations. Concluded a t  
Vienna on 21 Harch 1986. Not yet  in force.  A/CONF.129/15. 



t h a t  t h e  r i g h t s  open t o  a n  i n j u r e d  p a r t y ,  ' in  terms o f  s u s p e n s i o n  

o r  t e r m i n a t i o n  o f  a t r e a t y  i n  c a s e s  o f  m a t e r i a l  b r e a c h ,  s h a l l  n o t  

a p p l y  t o  t r e a t i e s  of  " h u m a n i t a r i a n  c h a r a c t e r "  ; t h u s ,  e x c l u d i n g  

t h e  a p p l i c a t i o n  of  t h e  maxim i n a d i m p l e n t i  n o n  es: 

a d i n p l e n d u m . 8 1  Hence ,  i f  a  t r e a t y  o f  s u c h  a c h a r a c t e r  v a s  v i o -  

l a t e d  b y  a n o t h e r  p a r t y ,  t h e  i n j u r e d  p a r t y  o r  p a r t i e s  may n o t  

p r o c e e d  t o w a r d  t e r m i n a t i n g  t h e  t r e a t y  o r  s u s p e n d i n g  i ts  o p e r a t i o n  

i n  whole  o r  i n  p a r t ,  o r  r e t a l i a t e  i n  k i n d  a g a i n s t  t h e  b r e a c h i n g  

p a r t y .  C o n s e q u e n t l y ,  e v e n  on t h e  h y p o t h e s i s  t h a t  t h e  u s e  o f  

n u c l e a r  weapons  is a t  a i l  p e r m i t t e d ,  t h e y  c a n n o t  b e  u s e d  i n  

r e p r i s a l s  b e c a u s e  b r e a c h e d  t r e a t i e s  o f  " h u m a n i t a r i a n  c h a r a c f e r "  

a p p l i c a b l e  i n  t h i s  c a s e ,  n o t a b l y  t h e  Geneva C o n v e n t i o n s  and  t h e i r  

P r o t o c o l s ,  w i l l  s t i l l  a p p l y  b e t w e e n  . t h e  pa r t i e s  d u r a n t e  b e l l o  

a c c o r d i n g  t o  t h e i r  own t e r m s  and  b y  t h e  a p p l i c a t i o n  o f  t h e  r u l e s  

o f  t h e  law o f  t r e a t i e s .  And i n  a n y  c a s e  r e g a r d l e s s  o f  t h e  t r e a -  

t i e s ,  t h e  r e l e v a n t  p r i n c i p l e s  and r u l e s  o f  h u m a n i t a r i a n . .  l a w  

e x p r e s s e d  i n  t h e s e  t r e a t i e s  a r e  p a r t  o f  g e n e r a l  i n t e r n a t i o n a l  

lzw. They  a r e  o f  a  j u s  c o g e n s  c h a r a c t e r  and  t h u s  c s n n o t  b e  

v e i v e d .  

4 . K I r  n a s  b e e n  e r a c e l ,  h c ï e v e r ,  t h a t  n c t h i n g  i n  i n t e r n a t i o n a l  

n u m a n i c a r i a n  law i n d i c a t e s  t h e t  n u c l e e r  v e a p o n s  w e r e  p r o h i b i t e d  
. . 

2- z  s e . e Z  Hore  p a r r i c u l e r ! ~ ,  i r  v 2 s  c ~ a ~ s e d  t h a t  n u c l e a ?  veap-  

o n s  were  n o t  p r o h i b i t e d  by t h e  P r o t s c o l s  of  1 9 7 7 8 3  es t h e  Dip-  

? o r n a t i c  C o n f e r o n c e  ï n i c h  a l o p t e ?  r h e  ? r o t o c o l s e 4  had d e c i d e d  

n o t  t o  t r e a t  t h a t  i s s u e .  

A r t i c l e  60, ?a-wwh 5 arovides t h a t :  

"Paragraphs 1 t o  3 ào no: apply t o  provisions r e l a t i n g  t o  the 
protec t ion  of the niman peercn coonteined i n  t r e a t i e s  of a tumanitarian 
ch&-acter, i n  par:icu!r- r s  2rovisions prohibi t ing  any form of r e p r i s a l s  
agains t  persons procected D Y  =ch t r e a t i e s . "  

e z  Wricten scatemenr of che Unit& S t e t e s ,  pp. 2, 7  and 21. 

63 Protocols  Pdditiona? t o  the  Geneva Conventions of 12 August lMQ,  
and Relating t o  the protecrion of Vic t i s s  of In te rna t iona l  Armed Conf l i c t s  of 
1977. 

84 The Diplornatic Conference on Reaffirmation and Development of 
In te rna t iona l  iiumanitarian Law Asplicable in Armed Conf l i c t s ,  Geneva, 1974-77. 



4 6 .  I n d e e d  t h e  Un i t ed  S t a t e s ,  t h e  Un i t ed  Ki-ngdom and F r a n c e  made 

d e c l a r a t i o n s  a t  t h e  t i m e  of  s i g n a t u r e  and r a t i f i c a t i o n  (by  t h o s e  

among them who r a t i f i e d )  t o  t h e  e f f e c t  t h a t  t h e i r  u n d e r s t a n d i n g .  

which v a s  g e n e r a l l y  a c c e p t e d  by t h e  Confe rence  a c c o r d i n g  t o  them, 

v a s  t o  c o n s i d e r  t h e  n e g o t i a t i o n s  as w e l l  a s  t h e  e n s u i n g  i n s t r u -  

ments  a s  n o t  c o v e r i n g  n u c l e a r  weapons.  T h i s  v a s  made i n  t h e  form 

of an i n t e r p r e t a t i v e  d e c l a r a t i o n  ( r e v e a l i n g  t h e i r  own u n d e r s t a n d -  

i n g  of v h a t  happened)  and n o t  a s  a  r e s e r v a t i o n  s u b j e c t  t o  o b j e c -  

; i o n s  by o t h e r  p a r t i e s  t o  t h e  i n s t r u m e n t s ;  t h o u g h  s e v e r a l  of t h e  

l a t t e r  d i d  append d i f f e r i n g  i n t e r p r e t a t i v e  d e c l a r a t i o n s  on t h i s  

p o i n t  t o  t h e i r  own s i g n a t u r e  o r  r a t i f i c a t i o n .  I n  f a c t ,  t h e  

American,  B r i t i s h  and F r e n c h  d e c l a r a t i o n s  h a v e  u n r e a s o n a b l y  

s t r e t c h e d  t h e  s i g n i f i c a n c e  of t h e  d e c i s i o n  of  t h e  Conference '  n o t  

t o  d e a l  s p e c i f i c a l l y  w i t h  weapons and p a r t i c u l a r l y  w i t h  weapons 

of mass d e s t r u c t i o n  and more p a r t i c u l a r l y  n u c l e a r  a r m s ,  l e a v i n g  

i t  t o  o t h e r  f o r a  where n e g o t i a t i o n s  on t h e i r  p r o h i b i t i o n  per se 

u e r e  i n  p r o c e s s  o r  a b o u t  t o  s t a r t .  The g e n e r a l  u n d e r s t a n d i n g  was 

t h a t  t h e s e  weapons w i l l  no: be  a d d r e s s e d  s p e c i f i c a l l y .  But t h i s  

ï a s  ï i t h o u t  p r e j u d i c e  t c  t h e  a ? p l i c a b i l i t y  t o  s u c h  ueapons  of t h e  

g e n e r a l  r u l e s  of human icz r i a?  l a ?  s h i c h  u e r e  i n  p r o c e s s  of 

: s a f f i r m e t i o n  end CeveSopmenc i n  t h e  C c n f e r e n c e .  What u a s  e x c l u d -  

ed ::os c5e  e m c i t  O F  t h e  C o n f e r e n c e  and Che e n s u i n g  P r o t o c o l s  u a s  

s ? e c i f i c  t r e a t n e n t  of t h e  nGc lec r  ï e a p o n s ,  and n o t  t h e  a p p l i c a -  

5 i l i t y  of g e n e r a l  r u l e s  t o  them 2s t o  a l l  o t h e r  weapons u h e t h e r  

e x i s t i n g  o r  n o n - e x i s t i n g  , e t .  T h i s  c c n e s  c l e s r l y  f rom t h e  Commen- 
f z a r y  c; t h e  i n t e - n s t i o n z l  Ccmmittee o f  t h e  Red C r o s s  on t h e  

?:c:occls u h i c h  r e a e s :  

"delegations agreed not to l i s c ï s s  nuciee- weapons. Bu t  i t  cannot be 
i n f e r r d  from that t:mt ?ne rules  of Protocol 1 do not apply t o  nuclear 
veapons. On the cor.tr&-j. :f the rules  of Protocol 1 do not prohibit the 
use of nuclear ueapons, they nevertneless ser iously r e s t r i c t  such 
use S 5 

4 7 .  T h u s ,  ï h e t ? e r  t 5 e  C o n f e r e c c e  d i 6  o r  d i d  n o t  s p e c i f i c a l l y  

e i s c u s s  n u c l e a z  weapons is a n a t t e r  t h a t  has  no b e a r i n g  on t h e  

a p p l i c s o i l i t y  O: t n e  p r o v i s i o n s  of P r o t o c o l  1 t o  n u c l e a r  weapons,  

a s  l o n g  a s  t h e  e f f e c z s  of L5ese ueapons  v i o l a t e  t h e  r u l e s  and 

es Para. 1851 a t  p. 603 



p r i n c i p l e s  e x p r e s s e d  t h e r e i n .  The mere f a c t - t h a t  t h e  P r o t o c o l ,  o r  

any o t h e r  i n s t r u m e n t .  d o e s  n o t  s p e c l f i c a l l y  , p r o h i b i t  t h e  u s e  of 

n u c l e a r  weapons,  d o e s  n o t  imply  t h a t  t h e i r  u s e  i s  p e r m i s s i b l e  i f  

s u c h  u s e  f a l l s  w i t h i n  t h e  p a t t e r n s  of conduct  p r o h i b i t e d  by t h e  

p r o v i s i o n s  of  t h e s e  i n s t r u m e n t s .  

4 8 .  Indeed  t h e  u s e  of n u c l e a r  weapons v i o l a t e s  s e v e r a l  fundamen- 

t a 1  p r i n c i p l e s  and r u l e s  of  t h e  i n t e r n a t i o n a l  law of armed 

c o n f l i c t s ,  p rominent  among them a r e  t h e  f o l l o w i n g :  

4 9 .  1. The o b l i g a t i o n  t o  d i s t i n g u i s h  i n  a l 1  c i r c u m s t a n c e s  

between c i v i l i a n  p o p u l a t i o n s  a n d  o b j e c t s  and  m i l i t a r y  : p e r s o n n e l  

and  o b j ' e c t i v e s :  One of t h e  most fundamen ta l  r u l e s  o f  t iumani ta r ian  

i n t e r n a t i o n a l  law is t h a t  " C t l h e  c i v i l i a n  p o p u l a t i o n  . . .  a s  a e l l  

a s  i n d i v i d u a l  c i v i l i a n s ,  s h a l l  n o t  be t h e  o b j e c t  o f  a t t a c k . " e e  . . 

5 0 .  I t  is e s p e c i a l l y  f o r b i d d e n  " [ t l o  d e s t r o y  . . .  t h e  enemy's 

p r o p e r t y ,  u n l e s s  such  d e s t r u c t i o n  . . .  be i m p e r a t i v e l y  demanded by 

:ne n e c e s s i t i e s  of w a r " . s 7  The a t t a c k  o r  bombardment,  bu what-  

s v e r  means, of t o u n s ,  v i l l a g e s ,  c u e l l i n g s ,  o r  b u i l d i n g s  which a r e  
, - undefended is  p r o n i b i t e 1 . B e  Z q u a i i y ,  i n  "bombardments" a l 1  

n e c e s s a r y  p r e c a u t i o n s  mcst 5 e  t a k e ?  so  s p a r e  b u i l d i n g s  d e d i c a t e d  

zo r e l i g i o n ,  a r t ,  s c i e n c s ,  o: c n a r i t a b i e  p u r p o s e s .  h i s t o r i c  monu- 

n e n t s ,  h o s p i t a l s ,  and p l a c e s  ï n e r e  t n e  s i c k  and wounded a r e  

c o l i e c t e d . 8 ~  Fur the rmore ,  i t  is  a l s o  p r o h i b i t e d  t o  a t t a c k  c i -  

- ~ i ? i a n  h o s p i t a l s ,  convoys of v e h i - l e s ,  h o s p i t a l  t r a i n s ,  h o s p i t a l  

s h i p s ,  a i r c r a f t   exclusive!^ exployed  f o r  t h e  removal  of wounded 

and s i c k  c i v i l i a n s ,  o r  -Re t r a n s p o r t  of med ica l  p e r s o n n e l  and 

- .  
e8 Azticle 52(2) of the :::st Protocol 

87 .Article 23 ( g r )  of the Hague Regulations Respecting the Laws of and 
Customs of War on Land annexe3 to  Convention No. I V  of 1907. 

Ibid., Pzt ic le  25. 

Article 27 of the F i r s t  Protocol of 1977 
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e q u i p m e n t  . 70 

5 1 .  I n  o r d e r  t o  e n s u r e  c o m p l i a n c e  w i t h  t h i s  p r o h i b i t i o n  t h e  

p a r t i e s  t o  t h e  c o n f l i c t  a r e  r e q u i r e d  a t  a l 1  t i m e s  t o  " d i s t i n g u i s h  

b e t w e e n  t h e  c i v i l i a n  p o p u l a t i o n  and c o m b a t a n t s  a n d  b e t w e e n  

c i v i l i a n  o b j e c t s  and m i l i t a r y  o b j e c t i v e s  and  a c c o r d i n g l y  . . .  
d i r e c t  t h e i r  o p e r a t i o n s  o n l y  a g a i n s t  m i l i t a r y  o b j e c t i v e s . " 7 '  I n  

o t h e r  w o r d s ,  i n d i s c r i m i n a t e  a t t a c k s  are a b s o l u t e l y  p r o h i b i t -  

e d  . 7 2  

5 2 .  T h i s  f u n d a m e n t a l  p r i n c i p l e  o f  t h e  laws o f  a r m e d  c o n f l i c t ,  

mos t  r e c e n t l y  r e i t e r a t e d  i n  t h e  F i r s t  P r o t o c o l  o f  1977,  is a well  

e s t a b l i s h e d  and  u n c o n t e s t e d  r u l e  o f  g e n e r a l  i n t e r n a t i o n a l  law". I t  

a p p l i e s  t o  t h e  u s e  o f  a n y  weapon o l d  o r  new, e x i s t i n g  o r  t o  corne, 

c o n v e n t i o n a l  o r  n o n - c o n v e n t i o n a l .  I t  is n o t  t h e  n a t u r e  o f  t h e  

weapon as s u c h  b u t  t h e  e f f e c t  o f  i t s  u s e  w h i c h  makes  i t  f a 1 1  

u n d e r  t h e  p r o h i b i t i o n .  T h u s ,  t h e  mos t  p r e c i s e  w e a p o n s  c a n  b e  u s e d  

i n  a n  i n d i s c r i m i n a t e  manne:. au: some weapons ,  b y  t h e i r  m a s s i v e  

and u n c o n t r o ? l a b l e  e f f o c i s  i n  t e r n s  of d e s t r u c t i o n ,  k i l l i n g  and 

70 P i r i c l e s  l e ,  31 &id 72 of the  Coneva Convention Rela t ive  t o  the  
Protection of C iv i l i an  i e r s o n s  ;,n. 7-e of %a-, of 12 h g u s t  1949. United 
Nations. Treaty Series, Vol. 75, 3 .  3eE. % h o ,  k t i c l e s  12, 22 and 23 of the - .  
r i r s t  Protocol  of 1977. 

7 I b i d . ,  .4r t icles  45 and 51(2) 

7 2  ISid., P z t i c l e  51. A . c c o ~ I i ~ g  t û  t h i s  = t i c l e  indiscr iminate  a t t acks  
: 

" 4 .  . . .  
C) those vhich enploy a mechcd o r  means of combat t h e  e f f e c t s  of 
uhich canr.ot De :bit& es r e q u i r s i  by ~ h i s  Protocol ;  

and consequen:?~ . . .  a-9 of a na ture  t o  sc r ike  military ob jec t ives  and 
c i v i l i a n s  o r  c iv l l i a r .  o b j e c t s  u i thou t  d i s t i n c t i o n .  

5 .  h o n g  o t h e r s ,  the  f o l l o i j i i i  :.mes of a t t acks  a r e  t o  be c o n s i d e r d  as 
Lidiscriminate : 

8 )  an a t t zck  by Donbardment by any nethcds o r  means which t r e a t s  
as a s i n g l e  n i l i t a r y  o o j e c t i v e  a number of c l e a r l y  separated and 
d i s t i n c t  m i l i t a - Y  ob jec t ives  located in a c i t y ,  t o m ,  v i l l a g e  o r  
o the r  =ea containing a s~hllar concentration of c i v i l i a n s  o r  
c i v i l i a n  ob jec t s ;  and 
b )  an a t t ack  uhich may be expected t o  cause i n c i d e n t a l  l o s s  of 
c i v i l i a n  l i f e ,  ix ju ry  t o  c i v i l i a n s ,  damage t o  c i v i l i a n  objec ts ,  o r  
a  combination thereof ,  which would be excessive in r e l a t i o n  t o  the 
concrete and d i r e c t  mi lit&^ advantage an t i c ipa ted . "  



p o l l u t i o n ,  a r e  n o t  amenable  t o  d i s c r i m i n a t e  u s e ,  d i r e c t e d  o n l y  

a g a i n s t  m i l i t a r y  p e r s o n n e l  and o b j e c t i v e s ;  t h e y  a r e  c o n s t i t u t i o n -  

a l l y  (i.e. by t h e i r  p h y s i c a l  n a t u r e )  " i n d i s c r i m i n a t e "  i n  t h e i r  

e f f e c t s .  

53 .  T h i s  is t h e  c a s e  of n u c l e a r  weapons.  By t h e i r  i n h e r e n t  

q u a l i t a t i v e  and q u a n t i t a t i v e  c h a r a c t e r i s t i c s ,  t h e  e f f e c t s  of 

n u c l e a r  weapons a r e  n e c e s s a r i l y  and i n e s c a p a b l y  c a t a c l y s m i c  and 

i n d i s c r i m i n a t e .  They c a n n o t  d i s t i n g u i s h ,  i t  is s u b m i t t e d ,  between 

comba tan t s  and non-combatants  and between p r o t e c t e d  and unpro- 

t e c t e d  o b j e c t s .  They a r e  e x p e c t e d  t o  c a u s e  immense i n c i d e n t a l  

l o s s  of c i v i l i a n  l i f e ,  i n j u r y  t o  c i v i l i a n s ,  damage t o  c i v i l i a n  

o b j e c t s  and t o  t h e  e n v i r o n n e n t ,  o r  a combina t ion  t h e r e o f ,  ex'ces- 

s i v e  i n  r e l a t i o n  t o  any c o n c r e t e  and d i r e c t  m i l i t a r y  a d v a n t a g e .  
... 

54 .  I t  has  been c o n t e n d e d ,  u i t h o u t  b e i n g  p r o v e n ,  t h a t  l i k e  any 

a t h e r  ueapons ,  n u c l e a r  o n e s  can  t a r g e t  m i l i t a r y  o b j e c t i v e s ,  

p a r t i c u l a r l y  uhen t h e y  a r e  s i t u a t e d  i n  i s o l a t e d  a r e a s  auay  from 

c i v i l i a n  c o n c e n t r a t i o n s ,  and t h s t  i n c i d e n t a l  damage t o  c i v i l i a n  

p o p u l s t i o n  an2 o b j e c t s ,  is c o l l a t e r a l  damage which is  t o l e r a t e d  
. . - - . . .  n u n a n i t a r i a n  la: a s  l ong  a s  t h e  n i l i c a z y  a d v a n t a g o  outweigh 

t h e  r i ~ k s . ~ 3  T h u s ,  it c i n n o t  be s z i d  b e f s r e  hand and i n  g e n e r a l  

f h a t  t h e  u se  of n u c l e a r  ueapons  is  p r o h i h i t e d  i n  a ? ?  c a s e s .  a s  i t  

w i l l  depend on t h e  c i r c u r ~ s t a n c e s  of  each  c a s e .  

55. 1: has  been a r g u e d ,  f ü r t h e r m o r e ,  t h a t  modern n u c l e a r  weapons 

were c a p a b l e  of p r e c i s e  t e r g e t i n g  and can b e ,  t h e r e f o r e ,  d i r e c t e d  

a g e i n s t  s p e c i f i î  n i l i f a r y  08 jec : iv s s  w i t h o u t  i n d i s c r i m i n a t e  

e f f e c t  on t h e  c i v i l i a n  ? 0 p u l a t i o n , ~ 4  and t h a t  modern weapon- 

d e s i g n e r s  u e r e  a b l e  t o  r a i l o r  t h e  e f f e c t s  of a  n u c l e a r  weapon t o  

d e a l  v i t h  v a r i o u s  t y p e s  of m i l i c a r y  o b j e c t i v e s . ' J  However, 

zhese  a rguments  i g n o r e ,  in:-= eliz, t h e  s u r r o u n d i n g  n a t u r a l  

e n v i r o n n e n t  of t h e  o o j e c f i v e ,  and t h e  r i s k - f a c t o r  of e r r o r  which 

can De e x r r e n e l y  c o s t l y  i n  c a s e s  of u se  of n u c l e a r  ueapons ,  a s  

7 3  Written statement of the Unitect States ,  p .  22 

74 Written statement of the United Kddom, para. 3.68, a t  p.  52. 

75 Written statement of the United States ,  P .  23. 



w e l l  a s  t h e  i n c a l c u l a b l e  e f f e c t s  as  t o  t h e '  g e n e r a l  e n v i r o n n e n t  

and  t h e  f u t u r e  g e n e r a t i o n s ,  as c e r t a i n  e f f e c t s  c a n n o t  b e  l o c a l l y  

c o n t a i n e d  and  c a n  b e  v e h i c l e d  b y  t h e  n a t u r a l  e l e m e n t s  s u c h  a s  

w a t e r  and a i r .  

5 6 .  One s h o u l d  t h u s  n o t  b e  m i s l e d  by t h e  c o n c e p t  o f  t h e  s o -  

c a l l e d  " l o w  ~ i e l d  n u c l e a r  weapon" ,  which  r e m a i n s  a n u c l e a r  weapon 

w i t h  a l 1  t h e  i n h e r e n t  e f f e c t s  a n d  d a n g e r s  o f  s u c h  weapons . ' e  

5 7 .  A p a r t  f r o m  t h e  f u n d a m e n t a l  p r i n c i p l e  o f  d i s c r i m i n a t i o n  a t  

a l 1  t i m e s  b e t w e e n  m i l i t a r y  p e r s o n n e l  and o b j e c t i v e s  a n d  c i v i l i a n  

p o p u l a t i o n s  and  o b j e c t s ,  s e v e r a l  o t h e r  p r i n c i p l e s  a n d  r u l e s  o f  

t h e  law o f  armed c o n f l i c t  a l s o  r e n d e r  t h e  u s e  o f  n u c l e a r  weapons  

i l l e g a l  i n  a n y  c i r c u n s t a n c e .  

P r o m i n e n t  among them is t h e  g e n e r a l  p r i n c i p l e  e n u n c i a t e d  i n  

t h e  P r e a m b l e  o f  t h e  D e c l a r a t i o n  o f  S t .  P e t e r s b u r g  o f  1868'7 

t n a t :  

" the  only ieg j tbe te  objecc uhich S t a t e s  should endeavour t o  accomplish 
during w a z  is t o  veeken the millte-y Forces of the  enemyM.78 

S i s i l e r l y ,   ne p r i n c i p l e  ex7 :esse t  i n  .A.r:icle 2 2  o f  t h e  Hague 

3 e g u i a : i c n s  c f  1907 s:a:es c h e z :  

" the  r 'bht of the b e l l i g e r e n t  t o  d o p r  seans of i n j u r i n g  t h e  enemy is 
not  u n l i n i t e b . "  

T h e s e  a r e ,  h o w e v e r ,  g e n e r a l  i n j u n c t i o n s ,  s p e c i f i e d  f u r t h e r  i n t e r  

a l i a  i n  t h e  f o l l o w i n g  p : i n c i ? l e s .  

5 8 .  2 .  The prohibi t i 0 ~  ags ins t  tne use o f  weapons which c a u s e  

unnecessary s u f f e r i n a :  It h a s  b e e n  e r g u e d  t h a t  t h e  u s e  o f  n u c l e a r  

7 e  For more d e t s i l s  see  rhe thorough examination of t h e  ques t ion  of 
"micro-nukes", "mini-nukes" and ":by-nukes" in Mernoriai of the Goverment o f  
the Repubiic o f  Nauru, Septenber 1991, d e  in connection wi th  t h e  request  f o r  
and advisory opinion made by :ne World Health ksembly,  a t  pp. 53-8. 

7 7  S i g n e d  at S t .  Petersburg 29 Novenber - 11 Decenber 1868. 

7 8  I t a l i c s  addei 



weapons  would  n o t  n e c e s s a r i l y  l e a d  t o  a V i o l a t i o n  o f  t h e  r u l e  

l a i d  down i n  A r t i c l e  2 3 ( e )  o f  t h e  Hague R e g u l a t i o n s  o f  1907 which  

f o r b i d s  b e l l i g e r e n t s  " t o  employ  a r m s ,  p r o j e c t i l e s ,  o r  m a t e r i a l s  

c a l c u l a t e d  t o  c a u s e  u n n e c e s s a r y  s u f f e r i n g " .  I t  was s u g g e s t e d  t h a t  

s u f f e r i n g  may b e  c a l l e d  " u n n e c e s s a r y "  o n l y  when i ts  i n f l i c t i o n  is 

n o t  n e c e s s a r y  t o  a t t a i n  a  l a w f u l  m i l i t a r y  a d v a n t a g e  o r  g r e a t l y  

e x c e e d s  wha t  c o u l d  r e a s o n a b l y  h a v e  b e e n  c o n s i d e r e d  n e c e s s a r y  t o  

a t t a i n  t h a t  m i l i t a r y  a d ~ a n t a g e , ~ ~  t h a t  t h e  q u e s t i o n  o f  w h e t h e r  

a  s p e c i f i c  u s e  is  i n  c o n t r a v e n t i o n  o f  t h e  s a i d  o b l i g a t i o n  c a n n o t ,  

t h e r e f o r e ,  b e  answered  u n t i l  t h e  e x a c t  i m p l i c a t i o n s ,  b o t h  as t o  

t h e  m i l i t a r y  a d v a n t a g e  g a i n e d  a n d  t o  t h e  i n j u r y  c a u s e d .  ' a r e  

known . a 0  

5 9 .  I t  was a r g u e d ,  f u r t h e r m o r e .  t h a t  t h e  p r o h i b i t i o n  v a s  i n t e n d -  

ed f o r  weapons  d e s i g n e d  t o  i n c r e a s e  t h e  i n j u r y  o r  s u f f e r i n g  o f  

t h e  p e r s o n s  a t t a c k e d  beyond w h a t  is n e c e s s a r y  t o  p u t  them " h o r s  

c o m b a t " ; e l  f o r  example  weapons  w h i c h  would u n n e c e s s a r i l y  i n -  

f  lame wounds .  82  

5 0 .  S i n c e  t h e  n i n e t e e n t h  c e n t u r y ,  t h i s  p r i n c i p l e  h a s  been 

esbod iec i  i n  two r u l e s :  o n e  f o r j i d s  t h e  ES= of  p o i s o n s ,  w h i l e  t h e  

o t h e r  p r o h i b i t s  t h e  u s e  o f  weapons  c a r a b l e  of  c a u s i n g  S ~ p e r f l u o u s  

i ? . j u r i e s .  N u c l e a r  weapons f s l l  i n  t h ?  l s t t e r  c a z e g o r y  by r e a s o n ,  

of  t h e i r  enormous  b l a s t  w a v e s ,  a i r  b l a s t s ,  f i r e s ,  r e s i d u a l  

n u c l e a r  r a d i a t i o n  o r  r a d i o a c t i v e  f a l l o u t ,  e l e c t r o m a g n e t i c  i m p u l s -  

e s  and t h e r m a l  r z d i a t i o n  v h i c h  c a u s e  e x t e n s i v e  " u n n e c e s s a r y  

s u f f e r i n g " . e J  By t h e i r  p o i s o n o u s  e f f e c t .  t h e  u s e  o f  n u c l e a r  

weapons a l s o  v i o l a t e s  t h e  o t h e r  r u l e s  a s  w e l l  a s  t h e  1 9 2 5  Geneva 

i r o t o c o ! .  

7 B  Written statement cf rhe Netherlands, para.  20. at  p .  7 .  On a  
shilar opinion see written siaiement of the United Kingdom, paras .  3 .64  and 
3.6E, a: ?p. 50-52. 

80 Written statement of the Netherlands, para.  22. at p.  B 

Written statement of ihe L'ni tec.States,  p .  28. 

82  Written statement of the United S t a t e s ,  f . n .  65 at  p .  28. 

e3 Cf. General Assembly resolu t ion  no. 1653 (XVI) of 24 November, 1961. 



6 1 .  3.  The p r o h i b i t i o n  a g a i n s t  c a u s i n g  u i d e s p r e a d ,  l o n g - t e r m  a n c  

s e v e r e  dsmage t u  the e n v i r o n m e n t ,  a n d  t h e  o b l i g a t i o n  n o t  Co 

p r e j u d i r e  t h e  h e a l t h  o r  s u r v i v a l  o f  t h e  p o p u l a t i o n :  I t  h a s  been 

a rgued  t h a t  t h e  p r o h i b i t i o n  t o  u s e  "methods o r  n e a n s  OP  w a r f a r e  

which a r e  i n t e n d e d ,  o r  may b e  e x p e c t e d ,  t o  c a u s e  w i d e s p r e a d ,  

l o n g - t e r n  and s e v e r e  damage t o  t h e  n a t u r a l  e n v i r o n n e n t ' '  i n  t h e  

F i r s t  P r o t o c o l  of 197784 d i d  n o t  a p p l y  t o  n u c l e a r  weapons on 

t h e  b a s i s  t h a t  t h e  P r o t o c o l  did n o t  a p p l y  t o  s u c h  weapons .85  

6 2 .  However, a s  i t  h a s  been d e m o n s t r a t e d ,  t h e  P r o t o c o l  g o v e r n s  

:ne u s e  and t h e  e f f e c t s  o f  n u c l e a r  weapons.  T h u s ,  t h e s e  p r o h i b i -  

t i o n s  a p p l y  t o  them.88  Even, i f  i t  v e r e  n o t  u s e d  w i t h  t h e  i n -  

t e n t  t o  a t t a c k  t h e  e n v i r o n n e n t ,  t h e  u s e  o f  n u c l e a r  weapons 

becomes un lawfu?  b e c a u s e  i t s  u s e  v i l 1  i n e v i t a b l y  and  on a  w i d e r  

s c a l e h a r m  t h e  e n v i r o n ~ e n t , ~ ~  and would t h e r e b y  p r e j u d i c e  t h e  

n e a l t h  o r  t h e  s u r v i v a l  of t h e  p o p u l a t i o n . 8 e  

I V .  The T h r e a t  o r  Use of N u c l e a r  Weapons is C o n t r a r y  t o  

Nunerous o t h e r  P r i n c i p l e s  and R u l e s  o f  

C o n t e n p o r a r ?  I n t e r n a t i o n a l  L a w  

Tne fcl!owing a r e  Su: e  samele c f  some i m p o r t a n t  p r i n c i p l e s  

of con tempora ry  i n t i - n a c i o n o i  1s.d x h i c h  would be  v i o l a t e d  by t h e  

t h r e a t  o r  u s e  of n u c l e a r  ï t a p o n s  iz any e i r c u m s t a n c e .  

9 5  Written scatemenc of the Unit& Staces, pp. 29 f 

86 It is equelly proni5ited ts r%-rf out " [a l t t acks  agauist  the  natural  
environment by way of r t ~ r i s a l s " .  k : ic le  55 (2)  of the  F i r s t  Protocol of 
1377. 

87 The violetion by nuclea- xeapons OB x l e s  regulating the  environnent 
w i l i  be dea l t  with l a t e r ,  infra,  paras.  70-73 a t  pp. . . .  

88 Art ic le  55 of the  F i r s t  Protocol of 1977. 
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A .  The I n t e r n a t i o n a l  Law of Hunan R i g h t s :  '. 

6 3 .  1 .  T h e  r i g h t  t o  l i f e :  I t  h a s  been a rgued  t h a t  t h e  r i g h t  t o  

l i f e  d i d  n o t  mean t h a t  i t  was n o t  p o s s i b l e  t o  d e p r i v e  a p e r s o n  of 

h i s  l i f e  t h r o u g h  l e g i t i m a t e  u s e  of f o r c e . a e  A t t e n t i o n  v a s  d raun  

t o  A z t i c l e s  2 ,  p a r a g r a p h  2 ,  and 15, p a r a g r a p h  2 ,  o f  t h e  European 

Convent ion  on t h e  P r o t e c t i o n  of Human R i g h t s  and Fundamental  

Freedoms of  1950 which r e s p e c t i v e l y  p r o v i d e  t h a t :  

"Deprivation of l i f e  s h a l l  not be regard4  as in f l ic ted  in contravention 
of t h i s  a r t i c l e  vhen it r e s u l t s  from the use of force which ..: is 
absolutely necessary . . . in defence of any person from unlawful violence 

and t h a t :  

"No derogation from Art ic le  2,  except in respect of deaths resul t ing 
from lawful ac t s  of var . . .  shall be nade under t h i s  provision." 

Horeover ,  i t  has  been a rgued  t h a t  a c c o r d i n g  t o  t h e  I n t e r n a t i o n a l  

Covenant on C i v i l  and P g l i t i c a l  R i g h t s , e o  t h e  " d e l i b e r a t e  t a k -  

i n g  of l i f e "  is p i - o n i b i ï s d  o n l y  i f  i t  i s  done  " e r b i t r a r i l y " . e l  

I t  u a s  a i s o  a rgued  t h e t  deazh  r 5 s u l t i n g  from t h e  u s e  of  n u c l e a r  

weapons i n  s e l f - d r f e n c e  wotild t h u s  n o t  f a l l  u n d r r  t h e s e  p r o h i b i -  

t i o n s .  

6 4 .  A r t i c l e  6(1) of t h e  I n t e r n a t i o n a l  Covenant  on C i v i l  and 

P o l i t i c a l  R igh t s s2  p r o v i d e s  t h a t  "Every human b e i n g  has  t h e  

i n h e r e n t  r i g h t  t o  l i f e . " e 3  Althotigh i: is e x p e c t e d  t h a t  i n  

Wricten statements of Russie, p .  9; and the Netherlands, para. 27, 
a t  p .  10. 

00 Art ic le  6 ( ? ) .  United Natigns, f ieaty S e r i e s ,  Vol. 999, p .  171. 

81 Written statements of the U ~ i t e d  Kingdom, para. 3.101, a t  pp. 65 f . ;  
and United S ta t e s ,  p .  43. 

82  United Nations, Treacy Ser ies ,  Vol. 999, p.  171 

e 3  See a l so  a r t i c l e  3 of the Universal Declaration of Human Rights of 
1948. 



times o f  v a r  human b e i n g s ,  w h e t h e r  n i l i t a r y  o r  c i v i l i a n s ,  m i g h t  

p e r i s h ,  t h e  k i l l i n g  o f  human b e i n g s  s h o u l d  no . t  e x c e e d  t h e  l i m i t s  

o f  l a w f u l  a c t s  o f  war. I t  s h o u l d  b e  r e c a l l e d ,  h o w e v e r ,  t h a t  

A r t i c l e  40 o f  t h e  F o u r t h  Geneva  C o n v e n t i o n  s t i p u l a t e s  t h a t  " [ i l t  
is  p r o h i b i t e d  t o  o r d e r  t h a t  t h e r e  s h a l l  b e  n o  s u r v i v o r s " .  A l -  

t h o u g h  a n  o r d e r  t o  u s e  n u c l e a r  weapons  may n o t  i n t e n d  t h a t  " t h e r e  

s h a l l  b e  no  s u r v i v o r s " .  i t  is a n  i n d i r e c t  o rde :  t o  d o  s o  b y  

v i r t u e  o f  t h e  immense l e t h a l  c a p a b i l i t i e s  of  s u c h  w e a p o n s .  The 

u s e  o f  n u c l e a r  weapons  n e c e s s a r i l y  c a u s e s  w i d e - s c a l e  d e a t h s ,  t h u s  

" a r b i t r a r i l y "  d e p r i v i n g  human b e i n g s  o f  t h e  r i g h t  t o  l i f e .  

6 5 .  2. The right to e n j o y  t h e  h i g h e s t  a t t a i n a b l e  s t a n d a r d  of 

p h y s i c a l  and m e n t a l  h e a l t h :  E v e r y o n e  h a s  a r i g h t  t o  " t h e  e n j o y -  

ment o f  t h e  h i g h e s t  a t t a i n a b l e  s t a n d a r d  o f  p h y s i c a l  and  m e n t a l  

health: 'e4 I t  is n e e d l e s s  t o  s a y  t h a t  t h e  a d v e r s e  e f f e c t s  o f ' '  

n u c l e a r  e x p l o s i o n s  on t h e  human h e a l t h  are i m m e a s u r a b l e  and  

i r r e p a r a b l e .  Two g e n e r s t i o n s  c o n t i n u e  t o  s u f f e r  f r o m  t h e  H i r o s h i -  

ma and N a g a s a k i  bombs.  I t  is  n o t e w o r t h y  t h a t  e x i s t i n g  modern 

n u c l e e r  weapons  n2y be h u n d r e d s  o f  t i n e s  more  p o w e r f u l  and 

az inag ing  t h a n  t h o s e  t h r o u n  o v e r  2=?ez i n  1945 .  T h e  u s e  o f  n u c l a a r  

ï e e p o n s  is en a b s o l u c e  i n - e c n e n s  r s  che  " e c j o y m e n t  o f  t h e  

h i b h e s f  a t t a i n a b l e  s t e n d e r l  c f  > h y s i c a i  and m e n t a l  h e a l t h "  by  

n u s a n  b e i n g s .  

B .  T h e  p r o h i b i t i o n  o f  g e n o c i d e  and  c r i m e s  a g a i n s t  h u m a n i t y :  

ô 6 .  I t  h a s  b e e n  a r g u e c  t h a t  t h e  mere u s e  o f  n u c l e a r  weapons  d o e s  

n o t  c o n s t i t u t e  g e n o c i d e  i f  i t  ï a s  n o t  " c o m m i t t e d  v i t h  t h e  i n t e n t  

t o  d e s t r o y .  i n  whole  o r  i n  p e r t ,  a  n a t i o n a l ,  e t h n i c a l ,  r a c i a l  o r  

r e l i g i o u s  g r o u p "  on t h e  g r o u n d s  : ha :  g e n o c i d e  w a s  a c r i m e  o f  

i n t e n t . g 5  I t  v a s ,  f u r t h e r ,  c l s i n e d  t h a t  t h e  p r o h i b i t i o n  o f  

g e n o c i d e  v a s  c l e a r l y  n o t  i i r e c t e d  a t  c o l l a t e r a l  c a s u a l t i e s  

r e s u l t i n g  f r o n  a t t a c k  on m i L i f a r 7  o b j e c t i v e s .  

.Article 17 of the i n t e r n a t i o n a l  Covenant on Economic, Socia l  and 
Cùl tura l  Rights.  United Nations, Treaty Ser ies ,  Vol. 999, p .  3. 

O 5  Written statements of Fussia. p.  9 ;  t h e  Netherlands, para .  26, a t  p .  
10; United Kingdom, para.  3.73, p.  54; and United S t a t e s ,  pp. 33 f .  
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6 7 .  Accord ing  t o  A r t i c l e  II  of  t h e  Convent ion  on t h e  P r e v e n t i o n  

and Punishment  of t h e  Crime of  c en oc ide of  1949ee any a c t s  

"commit ted u i t h  t h e  i n t e n t  t o  d e s t r o y ,  i n  Ùhole  o r  i n  p a r t ,  a  

n a t i o n a l ,  e t h n i c a i .  r a c i a l  o r  r e l i g i o u s  g r o u p "  is  c o n s i d e r e d  

g e n o c i d e .  I t  has  a l r e a d ~  been demons t r a t ed  t h a t  by t h e  i n h e r e n t  

q u a l i t a t i v e  and q u a n t i t a t i v e  c h a r a c t e r i s t i c s  o f  t h e i r  e f f e c t s ,  

c o l l a t e r a l  damage of t h e  u s e  of  n u c l e a r  weapons n e c e s s a r i l y  

r e s u l t s  i n  c a t a c l y s m i c  and i n d i s c r i m i n a t e  e f f e c t s ,  and is e x p e c t -  

ed t o  c a u s e  immense i n c i d e n t a l  l o s s  of c i v i l i a n  l i f e  i n e v i t a b l y  

e x c e s s i v e  i n  r e l a t i o n  t o  any  c o n c r e t e  and d i r e c t  m i l i t a r y  advan- 

t a g e  a n t i c i p a t e d .  T h e r e f o r e ,  t h e i r  u s e  c a n n o t  a t  a l 1  be j u s t i f i e d  

by s t a t i n g  t h a t  e x t e n s i v e  l o s s e s  i n  l i f e  a r e  s i m p l y  c o l l a t e r a l  

damage. 

68. T h i s  is  of s p e c i a l  r e l e v a n c e  t o  t h e  argument  t h a t  g e n o c i d e  

is  a  c r i m e  of  i n t e n t .  For  a s  l o n g  a s  i t  u a s  unambiguous ly  c l e a r  

and knoun b e f o r e  hand t o  t h e  u s e r  of n u c l e a r  ueapons  t h a t  t h e i r  

u se  vould  r e s u l t  i n  immense i n c i d e n t a l  l o s s  - o f  l i f e ,  how can i t  

s t i l l  be a;gued t h a t  n u c l e a r  ueapons  can be l a u f u l l y  used on t h e  

b a s i s  c h a t  t h e r t  vas  no i n t e ~ t i o n  :O c a u s e  such  v i d e  k i l l i n g ,  o r  

t h e t  t h e  p r imary  o c j e c ; i v e  ? a s  someth ing  e l s e ?  The q u e s t i o n  of 

incen: a p p l i e s  t o  c a s e s  ~ R e r e  t h e  r e s c l t  ïes unexpec ted  and t h e  

u s e r  c o u l d  no: have p r e d i c t e d  i:s o c c u r r e n c e .  Hence,  t h e  u s e  of 

n u c l e a r  weapons n e c e s â a r i l y  i n p l i e s  an i n t e n t  t o  d e s t r o y ,  o r  a t  

l e a s t  n o t  t o  n ind  d e s t r o y i n d ,  i n  vho le  o r  i n  p a r t ,  t h e  g roups  

w i t h i n  which t h e  t e r z e :  is  s i t u a t e d .  

C .  The I n t e r n a t i o n a l  Law of E n v i r o n n e n t :  

6 9 .  I t  has  been s rgued  :ha: no i n t e r n a t i o n a l  e n v i r o n m e n t a l  

i n s t r u m e n t  is e x p r e s s l y  a ? p ? i c a b l e  i n  armed c o n f l i c t ,  o r  ex-  

p r e s s 1 7  a r o h i b i t s  o r  r e g l d l a r e s  t h e  u se  of n u c l e a r  ueapons . s7  I t  

va s  n e n t i o n e d  t h a t  oc: of t h e  some 3 0 0  m u l t i l a t e r a l  t r e a t i e s ,  900 

86  United Nations, Treetj. Series, Vol. 78, p. 278 

e7 Written statements of the United States ,  p. 34; and France, para. 26 
a t  p.  38. 



b i l a t e r a l  t r e a t i e s  and 200 o t h e r  i n s t r u m e n t s  on t h e  p r o t e c t i o n  of 

t h e  e n v i r o n n e n t  s c a r c e l y  any of  them makes any r e f e r e n c e s  t o  t h e  

u s e  of  n u c l e a r  weapons.ge 

7 0 .  E v e r y  S t a t e  h a s ,  i n  a c c o r d a n c e  w i t h  t h e  C h a r t e r  o f  t h e  

Un i t ed  N a t i o n s  and t h e  p r i n c i p l e s  o f  i n t e r n a t i o n a l  l aw,  t h e  

r e s p o n s i b i l i t y  t o  e n s u r e  t h a t  a c t i v i t i e s  w i t h i n  i t s  j u r i s d i c t i o n  

o r  unde r  i t s  c o n t r o l  do  n o t  c a u s e  damage t o  t h e  e n v i r o n n e n t  o f  

o t h e r  S t a t e s  o r  a r e a s  beyond t h e  limits of  n a t i o n a l  j u r i s d i c -  

t i o n . 8 8  T h i s  g e n e r a l  r u l e ,  which f i g u r e s  i n  P r i n c i p l e  21  of t h e  

Stockholm D e c l a r a t i o n ,  is f u r t h e r  s p e c i f i e d  i n  numerous o t h e r  

i n s t r u m e n t s .  For example t h e  Conven t ion  f o r  t h e  P r o t e c t i o n  o f  t h e  

World C u l t u r a l  and N a t u r a l  H e r i t a g e  of 1972 ,100  and t h e  ~ i e n n a  

Conven t ion  f o r  t h e  P r o t e c t i o n  of t h e  Ozone L a y e r  of 1985101 

p r o v i d e  t h a t  S t a t e s  P a r t i e s  s h a l l  n o t  t a k e  d e l i b e r a t e  m e a s u r e s  

which n i g h t  danage  t h e  c u l t u r a l  o r  n a t u r a l  h e r i t a g e  and t h a t  t h e y  

s h a l l  t a k e  a p p r o p r i a t e  measures  t o  p r o t e c t  t h e  e n v i r o n n e n t  

a g a i n s t  a d v e r s e  e f f e c t s  r e s u l t i n g  from human a c t i v i t i e s  which 

n o d i f y  o r  a r e  l i k e l y  t o  m o d i f ~  t h e  ozone l a y e r . 1 0 2  More em- 

? h a t i c a l ? y ,  ? r i n c i p l e  26 c l  t h e  Szockholn  D e r l a r a t i o n  o f  1972 

s t a z e s ,  ln ter s l i a ,  t h a t :  

" K e n  and his environnent must  Se ma-4 the of fec t s  of nuciear weapons 
and a l 1  other means of mess destruccion:' 

1: has  been a rgued  tha: t h i s  t ex ;  a s  s e ? ?  a s  t h e  Rio D e c l a r a t i o n  

have no b i n d i n g  l e g a i  e f f a c : . = o J  I t  is s u b m i t t e d ,  however ,  

t h a t  t h o s e  D e c l a r a t i c n s  m u s t  be s e e n  a s  d e c l a r a t o r y  of t h e  

Pzuiciple 2 1  of the Stockholn DeclUation of the United Nations 
Conference cn the Human Z?virormenc of 1972. ii I.L.H., 1416 (1972); and 
Principle 2  of the Rio Decle-ation. 31 ? .L .X . ,  851 (1992). 

100 11 I.L.H., 1358 (i972).  

loZ Art ic les  6(3) and 2( 1) of the Convention on Cultural  and Natural 
Heritage, and the Ozone Layer Viema Convention respectively. 

103 Written statement of France, para. 26 a t  p.  39. 



e v o l v i n g  n o r m a t i v e  r e g u l a t i o n  f o r  t h e . - p r o t e c t i o n  o f  t h e  

e n v i r o n n e n t ,  i n c l u d i n g  f r o m  t h e  e f f e c t s  o f  t h e  u s e  o f  n u c l e a r  

weapons  

7 1 .  I t  h a s  b e e n  a r g u e d ,  more  c o n c r e t e l y ,  t h a t  t h e  C o n v e n t i o n  on 

t h e  P r o h i b i t i o n  o f  H i l i t a r y  o r  Any O t h e r  H o s t i l e  Use o f  E n v i r o n -  

m e n t a l  H o d i f i c a t i o n  T e c h n i q u e s  (ENHOD) o f  19771O4 was n o t  ap-  

p l i c a b l e  t o  most  c a s e s  i n  w h i c h  n u c l e a r  weapons  m i g h t  b e  u s e d .  I t  

v a s  a t g u e d  t h a t  t h e  C o n v e n t i o n  v a s  d e s i g n e d  t o  d e a l  w i t h  t h e  

" d e l i b e r a t e  m a n i p u l a t i o n "  o f  t h e  e n v i r o n n e n t  as a m e t h o d -  o f  

v a r .  10s 

7 2 .  A r t i c l e  1 of  t h e  ENHOD C o n v e n t i o n  p r o v i d e s  t h a t  it.: is 

p r o h i b i t e d  " t o  e n g a g e  i n  m i l i t a r y  o r  a n y  o t h e r  h o s t i l e  u s e  o f  

e n v i r o n m e n t a l  m o d i f i c a t i o n  t e c h n i q u e s  h a v i n g  w i d e s p r e a d ,  long- .  

l a s t i n g  o r  s e v e r e  e f f e c t s  as t h e  means o f  d e s t r u c t i o n ,  d a m a g e - o r  

i n j u r y  t o  a n y  o t h e r  S t a t e  P a r t y . "  I t  a l s o  p r o h i b i t s  S t a t e s  f rom 

a s s i s t ï n g ,  e n c o u r a g i n g  o r  i n d u c i n g  a n y  S t a t e . ,  g r o u p  o f  S t a t e s  o r  

i n t e r n a t i o n a l  o r g a n i z a t i o n  t c  e n g s g e  i n  a c t i v i t i e s  c o n t r a r y  t o  

c h e  p r o v i s i o n s  of  peragra?ki  1 o f  % r t i . c l e  1. O b v i o u s l y ,  t h e  u s e  o f  

n u c l e a r  v e a p o n s  h a s  S U C ~  " x i d e s ? r o a d ,  1 5 n g - l a s t i n g  o r  s e v e r e  

e f f e c t s "  on t h e  e n v i r o n m e n t ,  o s  t c  fell c n d e r  t h e  ~ r o h i b i t i o n  of  

t h e  C o n v e n t i c n .  

D .  Use o f  n u c l e a r  weapons  v i o l a t e s  t h e  n e u t r a l i t y  and t h e  te r r i -  

t o r i a l  s o v e r e i g n t y  o f  o t h e r  S t a t e s :  

7 3 .  I t  h a s  been  a r g u e d  t h a t  t h e  p r i n c i p l e  o f  n e u t r a l i t y  was n o t  

a b r o a e  g u a r a n t e e  t o  n e c r r a l  S t a t e s  of  immuni ty  f r o m  t h e  e f f e c t s  

of  u a r .  I t  v a s  e q u a l l y  n a i n t a i n a d  t h a t  no b e l l i g e r e n t  v a s  h e l d  

r o s p o n s i b l e  f o r  c o l l a t e r c l  damegr  t o  s u c h  S t a t e s  f o r  acts  of  v a r  
. . zommit:ed o u - s i d e  t n e ~ r  t e r r i t o r i e s . l 3 e  I n  a d d i t i o n ,  i t  h a s  

2 0 4  United Naticns, Treeiy Seriss, Vol. 1108, p .  151 

I O s  Writren statemer.ts of the  United Kingdom, para.  3.75, at p .  56; and 
United S t a t e s ,  p .  29. 

'OB Written statement of the United S ta tes ,  pp. 31 f .  
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been  a r g u e d  t h a t  t h e  C o u r t  c o u l d  n o t  f i n d  t h a t  s u c h  damage would  

o c c u r  w i t h o u t  knowing t h e  p r e c i s e  c i r c u m s t a n c e s  of  a p a r t i c u l a r  

u s e .  I O 7  

7 4 .  S u c h  a r g u m e n t s  would  r e n d e r  t h e  p r i n c i p l e  o f  n e u t r a l i t y  

d e v o i d  o f  a l 1  mean ing  and  l e g a l  v a l u e .  B u t  i n  i n t e r n a t i o n a l  l a w ,  

on t h e  c o n t r a r y ,  i f  a  b e l l i g e r e n t  c a r r i e s  o u t  a p o l i c y  w h i c h  

i n f r i n g e s  t h e  r i g h t s  o f  n e u t r a l s ,  t h e  l a t t e r  c a n  n o t  o n l y  p r o t e s t  

b u t  a l s o  t a k e  m e a s u r e s  a imed  a t  e n d i n g  t h e  i l l e g a l  p o l i c y  of  t h e  

b e l l i g e r e n t . l o 8  

7 5 .  H o r e o v e r ,  a s  v a s  j u s t  m e n t i o n e d  i n  r e l a t i o n  t o  e n v i r o n m e n t a l  

l a w ,  S t a t e s  h a v e .  i n  a c c o r d a n c e  w i t h  t h e  C h a r t e r  o f  t h e  U n i t e d  

N a t i o n s  and t h e  p r i n c i p l e s  o f  i n t e r n a t i o n a l  law, t h e  r e s p o n s i b i l -  

i t y  t o  e n s u r e  t h a t  e c t i v i t i e s  w i t h i n  t h e i r  j u r i s d i c t i o n  o r '  

c o n t r o l  d o  n o t  c a u s e  damage t o  t h e  e n v i r o n n e n t  o f  t h e  other 

S t a t e s  or o f  a r e s s  b e y o n d  the limits o f  national jurisdic- 

t i o n . l o s  However,  e l e c t r o m a g n e t i c  i m p u l s e s  r e s u l t i n g  f r o n  a 

n u c l e a r  e x p l o s i o n  a t  an  a l t i t u d e  of  100 k . s .  may t r a v e l  t o  up  t o  

1100 k . m . l l o  3 a d i c a c t i v e  c o n t a s i n e t i o n  may a l s o  r e a c h  t h e  

n e l g h b o u r i n g  c o u n t r i e s  c ?  t h e  S:eze i n  u h i c h  t h e  e x p l o s i o n  

o c c u r r e d .  

7 6 .  I n  c o n s e q u e n c e ,  t h e  u s e  o f  n u c l s e r  u e a p o n s  would  n e c e s s a r i l y  

v i o l a t e  t h e  t e r r i t o r i a l  s o v s r e i g n t y  o f  o t h e r  S t a t e s ,  w h e r e  t h e  

i m p a c t  is bound t o  Se f e l t ,  u k i c h  is a f u n d a m e n t a l  p r i n c i p l e  o f  

i n t e r n a t i o n a l  l a ï ,  and t h e  p r i n c i p l e  o f  good n e i g h b o u r l i n e s s  

p r o v i d e d  f o r  i n  A r t i c l e  74  c i  r h e  C h a r t e r  o f  t h e  U n i t e d  N a t i o n s .  

107 Written sratemen; zf :he U n i t d  S t a t e s ,  p .  32. 

'08 EUNZI'ITI, NatalL-O: The Law of Naval Uarfare, ed. by N .  Ronz i t t i ,  
M s t i n u s  Nijhoff Fublishers ,  1988, p .  50. 

l o s  Pr inc ip le  21 of the  S t o c k i o h  Declaration of 1972 and P r i n c i p l e  2  
of the  Rio Declaration of 1992. 

110 1987 WHO Report, para.  13 at  p .  11 (French) 



7 7 .  I n  t h e  l i g h t  o f  t h e  f o r e g o i n g ,  Egypt m a i n t a i n s  i ts submis-  

s i o n s  c o n c l u d i n g  its s t a t e m e n t  o f  20 June .  1995. 

7 8 .  A s  some S t a t e s  have r e s e r v e d  t h e  r i g h t  t o  make f u r t h e r  

ç u b n i s ç i o n s  w i t h  r e g a r d  t o  t h e  r e q u e s t  of t h e  G e n e r a l  Assembly 

shou ld  t h e  Cour t  d e c i d e  t o  r e spond  t o  i t ,  Egypt  r e s e r v e s  t h e  

r i g h t  t o  respond t o  such  s u b m i s s i o n s  shou ld  t h e  C o u r t  d e c i d e  t o  

r e c e i v e  them and i n  t h e  manner which t h e  C o u r t  uill p r e s c r i b e  


